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The following paper holds twofold objectives. A detailed overview of the concept of proportionality 

LQ� WKH� ODZV�RI� DUPHG�FRQÀLFW��7KH�RULJLQ�� UHOHYDQW� FRQVLGHUDWLRQV�� DQG� OHJDO� WHVW� WR�EH� DSSOLHG��
Essentially asking for a calculable balance between military advantage and civilian impact, the 

concept requires detailed analysis to understand how two disparate and incalculable variables can 

be weighed against one another.1

In addition, this study aims to utilise a case study as to the 2010 Operation Burnham, a 

New Zealand Defence Force (NZDF) operation conducted in Afghanistan as viewed through the 

lens of the proportionality principle. An operation that exists not without controversy – allegations 

of war crimes and indiscriminate attacks have given way to a Government Inquiry almost a decade 

after the event.2 With the conclusion of the Inquiry approaching, now is the time for an independent 

DQG�DFDGHPLF�UHYLHZ�RI�WKH�DYDLODEOH�DQG�GHFODVVL¿HG�PDWHULDO�FRPLQJ�WR�OLJKW�3

I. 7ඁൾ�&ඈඇർൾඉඍ�ඈൿ�3උඈඉඈඋඍංඈඇൺඅංඍඒ

A. Legal Framework 

The 3URWRFRO�5HODWLQJ�WR�WKH�3URWHFWLRQ�RI�9LFWLPV�LQ�,QWHUQDWLRQDO�$UPHG�&RQÀLFWV�(“Protocol I”) of 

WKH�*HQHYD�&RQYHQWLRQV�FRQWDLQV�WKH�PRVW�VWUXFWXUHG�DQG�GH¿QLWLYH�XQGHUVWDQGLQJ�RI�WKH�SURWHFWLRQ�
RI�FLYLOLDQV�LQ�DUPHG�FRQÀLFW�4 Whilst the Protocol itself is only applicable to international armed 

FRQÀLFWV��WKH�PDMRULW\�RI�WKH�SURYLVLRQV�FRQWDLQHG�ZLWKLQ�DUH�UHÀHFWLYH�RI�FXVWRPDU\�LQWHUQDWLRQDO�
law.5


� LLB Hons, University of Waikato.

1 International Criminal Tribunal for the former Yugoslavia (ICTY) Final Report to the Prosecutor by the Committee 
(VWDEOLVKHG�WR�5HYLHZ�WKH�1$72�%RPELQJ�&DPSDLJQ�$JDLQVW�WKH�)HGHUDO�5HSXEOLF�RI�<XJRVODYLD��$GYLVRU\�2SLQLRQ��
(2000) at 48.

2 N Hager and J Stephenson +LW�	�5XQ��7KH�1HZ�=HDODQG�6$6�LQ�$IJKDQLVWDQ�DQG�WKH�PHDQLQJ�RI�KRQRXU (Potton & 

Burton, Nelson, 2017) at 39. 

3 Inquiry into Operation Burnham “Minute no 22 of Inquiry” (25 Feburary 2020) <www.operationburnham.inquiry.

govt.nz>.

4 3URWRFRO�$GGLWLRQDO�WR�WKH�*HQHYD�&RQYHQWLRQV�RI����$XJXVW�������DQG�5HODWLQJ�WR�WKH�3URWHFWLRQ�RI�9LFWLPV�RI�1RQ�
,QWHUQDWLRQDO�$UPHG�&RQÀLFW��3URWRFRO�,,�������8176��������-XQH�������

5 Jean-Marie Henckaerts “Study on customary international humanitarian law: A contribution to the understanding and 

UHVSHFW�IRU�WKH�UXOH�RI�ODZ�LQ�DUPHG�FRQÀLFW´�����������,55&�����DW�����
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7KH� ODZ� SHUWDLQLQJ� WR� QRQ�LQWHUQDWLRQDO� DUPHG� FRQÀLFWV�� $GGLWLRQDO� 3URWRFRO� ,,�� RXWOLQHV�
at art 13(1) that civilians are entitled to “general protection against the dangers … [of] military 

operations”.� This encompasses customary international law and therefore proportionality applies 

WR�ERWK�QRQ�LQWHUQDWLRQDO�DQG�LQWHUQDWLRQDO�DUPHG�FRQÀLFWV�7 As a result, this research will consider 

the relevant provisions of the more detailed Protocol I despite the non-international nature of the 

$IJKDQLVWDQ�&RQÀLFW�DW�WKH�WLPH�RI�2SHUDWLRQ�%XUQKDP�8
7KH�SURYLVLRQV�LQ�WKH�1HZ�=HDODQG�'HIHQFH�)RUFH�0DQXDO�RI�$UPHG�)RUFHV�/DZ�H൵HFWLYHO\�

mirror that of customary international law.9�7KH�1HZ�=HDODQG�DSSURDFK�WHQGV�WR�FRQÀDWH�DFWLRQV�
in IACs and NIACs.10 This is useful for context, but the relevant law is that of the international 

protocols.11 Despite this, many international military manuals take a similar approach.12

1. Proportionality 

The principle of distinction is one of the primary tenets of International Humanitarian Law (IHL) 

whereby a military commander is obligated to distinguish military objectives from civilian persons 

and objects.13�7KLV�SULQFLSOH�LV�XQGHUSLQQHG�E\�WKH�FRQFHSW�RI�SURSRUWLRQDOLW\��%DUEHU�LGHQWL¿HV�WKDW�
SURSRUWLRQDOLW\�DULVHV�IURP�WKH�SURKLELWLRQ�RI�µLQGLVFULPLQDWH�DWWDFNV¶�LQ�3URWRFRO�,�14 Article 51(4) 

and the subsequent discussion in art 51(5)(b), provide that an attack is indiscriminate where it:15

… may be expected to cause incidental loss to civilian life, injury to civilians, damage to civilian 

objects or a combination thereof, which would be excessive in relation to the concrete and direct 

military advantage anticipated.

To consider this in the inverse, an attack holds military legitimacy under the principle of 

proportionality where anticipated military advantage is greater than expected civilian loss. 

In the Final Report to the Prosecutor by the Committee Established to Review the NATO 
Bombing Campaign Against the Federal Republic of Yugoslavia (“the Report”) discusses the 

SUDFWLFDO� DSSOLFDWLRQ�RI� SURSRUWLRQDOLW\� LQ� GHWDLO��&UXFLDOO\�� LW� LGHQWL¿HV� WKDW� ³WKH�PDLQ�SUREOHP�
with the principle of proportionality is not whether it exits, but what it means and how it is to be 
applied”.��

�� 3URWRFRO�$GGLWLRQDO�WR�WKH�*HQHYD�&RQYHQWLRQV�RI����$XJXVW�������DQG�5HODWLQJ�WR�WKH�3URWHFWLRQ�RI�9LFWLPV�RI�1RQ�
,QWHUQDWLRQDO�$UPHG�&RQÀLFW��3URWRFRO�,,�������8176��������-XQH�������

7 Henckaerts, above n 5, at r 14.

8 5�-�%DUEHU�³7KH�3URSRUWLRQDOLW\�(TXDWLRQ��%DODQFLQJ�0LOLWDU\�2EMHFWLYHV�ZLWK�&LYLOLDQ�/LYHV�LQ�WKH�$UPHG�&RQÀLFW�LQ�
$IJKDQLVWDQ´��������������-RXUQDO�RI�&RQÀLFW�	�6HFXULW\�/DZ�����DW�����

9 New Zealand Defence Force (NZDF) 0DQXDO�RI�$UPHG�)RUFHV�/DZ��9ROXPH����/DZ�RI�$UPHG�&RQÀLFW�(New Zealand 

Defence Force, Wellington, 2017).

10 Alexander Gillespie “Operation Burnham: inquiry underway to determine any wrongdoing by New Zealand troops 

in Afghanistan” (19 September 2019) The Conversation <www.theconversation.com>. 

11 Gillespie, above n 10.

12 Ian Henderson and Kate Reece “Proportionality Under International Humanitarian Law: The “Reasonable Military 

&RPPDQGHU´�6WDQGDUG�DQG�5HYHUEHUDWLQJ�(൵HFWV´��������������9DQG�-�7UDQVQDWO�/�����DW�����
13 Barber, above n 8.

14 Barber, above n 8.

15 Additional Protocol I, above n 4, at 51(4), 51(5)(b).

��� ICTY, above n 1, at 49 (emphasis added).
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The Report outlines clear cut hypothetical applications of this rule – identifying: 

«�ERPELQJ�D�UHIXJHH�FDPS�LV�REYLRXVO\�SURKLELWHG�LI�LWV�RQO\�PLOLWDU\�VLJQL¿FDQFH�LV�WKDW�SHRSOH�LQ�
the camp are knitting socks for soldiers. Conversely, an air-strike on a munitions dump should not be 

SURKLELWHG�PHUHO\�EHFDXVH�D�IDUPHU�LV�SORZLQJ�D�¿HOG�LQ�WKH�DUHD��

The Report laments that it is easier to discuss proportionality in such general hypotheticals than 

WR�DSSO\�WKH�UXOH�WR�VSHFL¿F�FLUFXPVWDQFHV��,Q�SDUW�EHFDXVH�WKH�FLUFXPVWDQFHV�RI�D�VSHFL¿F�DFWLRQ�
ZLOO�GL൵HU�LQ�HDFK�DSSOLFDWLRQ��DQG�WR�D�JUHDWHU�GHJUHH�EHFDXVH�WKH�WHVW�UHTXLUHV�ZHLJKLQJ�RI�YDOXHV�
DQG�TXDQWLWLHV�WKDW�DUH�YHU\�GL൶FXOW�WR�DVVLJQ�FRPSDUDEOH�YDOXHV�WR��7KH�FUX[�RI�WKH�GL൶FXOW\�DULVHV�
EHFDXVH�E\�QDWXUH� WKH� WHVW� UHTXLUHV� DSSRUWLRQLQJ� FRPSDUDEOH�YDOXHV� WR� WZR�GUDVWLFDOO\�GL൵HUHQW�
concepts – the value of human life compared to that of a military objective.

8OWLPDWHO\�� WKH� 5HSRUW� LGHQWL¿HV� WKH� XQUHVROYHG� TXHVWLRQV� WKDW� ZLOO� QHHG� WR� EH� DGGUHVVHG�
when considering proportionality.17 This guidance has been taken to be the starting point for 

proportionality analysis by many academics.18

It is worth including these questions as posited by the report in full:19

The questions which remain unresolved once one decides to apply the principle of proportionality 

include the following:

a)  What are the relative values to be assigned to the military advantage gained and the injury to 

non-combatants and or the damage to civilian objects?

b) What do you include or exclude in totaling your sums?

c)  What is the standard of measurement in time or space? and

d)  To what extent is a military commander obligated to expose his own forces to danger in order 

to limit civilian casualties or damage to civilian objects?

The Report goes on to detail the issues that arise in application, identifying that it “may be 

QHFHVVDU\´� WR� UHVROYH� DQVZHUV� RQ� D� ³FDVH�E\�FDVH� EDVLV´� UHÀHFWLQJ� WKDW� WKH� DQVZHUV�PXVW� DULVH�
IURP�XQGHUVWDQGLQJ�RI�WKH�VSHFL¿F�FLUFXPVWDQFHV�IURP�ZKLFK�WKH\�DURVH��

2. Reasonable military commander standard 

To what standard must the evaluation of military advantage and civilian impact be made? There 

DUH�WKUHH�SRVVLEOH�VWDQGDUGV��VXEMHFWLYH��ZKDW�WKDW�VSHFL¿F�SHUVRQ�EHOLHYHG�LQ�WKH�VSHFL¿F�PRPHQW���
REMHFWLYH� EXW� XQTXDOL¿HG� �WKH� UHDVRQDEOH� SHUVRQ��� RU� REMHFWLYH� EXW� TXDOL¿HG� �WKH� UHDVRQDEOH�
doctor).20

The report suggests the scope, stating: “determination of relative values must be that of the 

“reasonable military commander”.”21 This has been accepted as the appropriate standard.22

17 ICTY, above n 1, at 49 (emphasis added).

18 %DUEHU��DERYH�Q����DW������DQG�+HQGHUVRQ�DQG�5HHFH��DERYH�Q�����DW�����
19 ICTY, above n 1, at 49.

20 Henderson and Reece, above n 12, at 841.

21 ICTY, above n 1, at 50 (emphasis added).

22 3URVHFXWRU�Y��*DOLü���-XGJPHQW� ICTY Appeals Chamber IT-98-29-T, 5 December 2003 at 170. See also Henderson 

and Reece, above n 12, at 841.
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The obligation to assess military advantage against expected civilian casualties requires 

understanding of the nature of military advantage. The training and experience necessary to attain 

command is suited to recognition and assessment of such advantage.23 Military commanders are 

those most able to infer military gain by virtue of experience and training.24 That is not to say that 

appointment to command automatically results in proportionate actions, but rather to stress the 

importance of analysis from the military viewpoint rather than a non-military perspective. It was 

for these reasons that the report made a “deliberate decision to not adopt a “reasonable person” 

standard”.25

The “reasonable military commander” standard therefore becomes the lens through which 

the weighing of military advantage and civilian casualties must be viewed. Article 57(2)(a)(iii) is 

clear that the decisions to be evaluated are those of “those who plan or decide upon an attack, or 

those who execute an attack”, and as such the reasonable military commander is not the person to 

whom the obligation to comply with proportionality belongs, but rather the standard against which 

decisions must be measured.��

The International Criminal Tribunal for the former Yugoslavia (ICTY) discussed this concept 

in *DOLü, approaching proportionality from the perspective of “a reasonably informed person 

in the circumstances of the [actual decision maker], making reasonable use of the information 

available”.27�5HÀHFWLQJ�WKH�³UHDVRQDEOH�PLOLWDU\�FRPPDQGHU´�VWDQGDUG��EXW�FUXFLDOO\� LPSXWLQJ�D�
requirement to consider actual circumstances. 

Consideration is not only to be given to the actual information that the decision maker had, but 

also to the information they could reasonably be expected to have had. The deliberate use of the 

words “available to him or her”, and discussion as to information “reasonably available to them” 

LQ�WKH�MXGJPHQW�FRQ¿UPV�WKLV�28

7KLV� LQFOXGHV�� SHU� DUW� ������RI�3URWRFRO� ,�� FRQVLGHUDWLRQ�RI�GL൵HUHQW�REMHFWLYHV�ZLWK� VLPLODU�
levels of military advantage.29�7KLV�FDQ�DOVR�PHDQ�GL൵HUHQW�DSSURDFKHV�WR�WKH�VDPH�REMHFWLYH�±�IRU�
example, capturing instead of neutralising an insurgent leader. 

(a) Relevant considerations 

Once the standard has been set, what considerations must the standard be applied against? The test 

itself asks only for a balance of “expected military advantage” and “anticipated civilian impact”, 

WKHUHIRUH� LQ� DSSOLFDWLRQ�� DQ� XQGHUVWDQGLQJ� RI� WKH� H[WHQW� WR�ZKLFK� WKHVH� FRQFHSWV� DUH� GH¿QHG� LV�
crucial. 

(b) Anticipated military advantage 

Noting the word anticipated, the actual results of an attack are irrelevant. Barber notes that weapons 

or plans for insurgent attacks found during an attack are not relevant to anticipated advantage 

23 Henderson and Reece, above n 12, at 845.

24 At 845.

25 At 841; ICTY, above n 1, at 49, 50.

��� At 840.

27 *DOLü��DERYH�Q����DW�����1RWH��RPLWWHG�ZRUG�ZDV�³SHUSHWUDWRU´�DV�WKLV�ZDV�D�FULPLQDO�FDVH�±�DPHQGPHQW�PDGH�WR�UHÀHFW�
analytical rather than criminal interpretation. 

28 At 58 and n 110.

29 Additional Protocol I, above n 4, at 57(3).
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unless they were outcomes envisaged prior to the operation itself.30�:KLOVW� VXFK� ¿QGLQJV�PD\�
confer military advantage, they cannot be considered in the application of a test for proportionality 

unless they were anticipated.

In the process of ratifying Protocol I, many states made declarations that “anticipated military 

advantage” referred to the military advantage gained (or rather, anticipated) from the attack as a 

whole – not isolated parts thereof.31

0LOLWDU\�DGYDQWDJH�PXVW�FRPH�IURP�PLOLWDU\�REMHFWLYHV��7KLV�LV�LGHQWL¿HG�LQ�DUW�������ZKLFK�
LGHQWL¿HV�PLOLWDU\�REMHFWLYHV�DV�EHLQJ�32

«� OLPLWHG� WR� WKRVH� REMHFWV� ZKLFK� E\� WKHLU� QDWXUH�� ORFDWLRQ�� SXUSRVH� RU� XVH� PDNH� DQ� H൵HFWLYH�
contribution to military action and whose total or partial destruction, capture or neutralization, in the 

FLUFXPVWDQFHV�UXOLQJ�DW�WKH�WLPH��R൵HUV�D�GH¿QLWH�PLOLWDU\�DGYDQWDJH�

Direct interpretation of the term military advantage from a legal standpoint, discussed by Beran 

LGHQWL¿HV�WKDW�33

“Military” as a legal term means “pertaining to war or to the army; concerned with war.” “Advantage” 

LV�³VXSHULRULW\�RI�SRVLWLRQ�RU�FRQGLWLRQ��EHQH¿W��JDLQ�´�7DNHQ�WRJHWKHU��³PLOLWDU\�DGYDQWDJH´�VKRXOG�EH�
GH¿QHG�DV�D�³PRUH�IDYRXUDEOH�SRVLWLRQ�SHUWDLQLQJ�WR�ZDU�´

As such, the anticipated military advantage, which may be gained through total or partial destruction, 

capture or neutralisation of legitimate military objectives, must result in a more favourable position 

SHUWDLQLQJ�WR�WKH�FRQÀLFW�LWVHOI�34

7KLV� LQWHUSUHWDWLRQ� RI� DUW� ������ LV� UHÀHFWLYH� RI� ,QWHUQDWLRQDO�&XVWRPDU\� /DZ�� DQG� WKHUHIRUH�
applicable to the situation in Afghanistan to which this research refers.35

3ULPD�IDFLH�� WKH�ZRUGLQJ�RI� DUW������� LGHQWL¿HV�REMHFWV��EXW�PLOLWDU\�REMHFWLYHV�DOVR� LQFOXGH�
armed forces, their members, buildings and supplies.�� So too are logistical routes or production 

IDFLOLWLHV�ZKLFK�E\�WKHLU�YHU\�QDWXUH�DUH�DEOH�WR�SURYLGH�PLOLWDU\�EHQH¿W�WR�FRPEDWDQWV��SURYLGHG�
WKDW�WKH\�DUH�YHUL¿DEOH�DV�D�PLOLWDU\�REMHFWLYH�37

7KH�5HSRUW� LGHQWL¿HV� WKDW� WKH�GH¿QLWLRQ� LV�GHVLJQHG� WR�SURYLGH�D�PHFKDQLVP�WKURXJK�ZKLFK�
WKH�REVHUYHUV��DQG�WKHUHE\�GHFLVLRQ�PDNHUV��LQ�D�FRQÀLFW��DUH�DEOH�WR�GLVFHUQ�ZKHWKHU�D�SDUWLFXODU�

30 %DUEHU��DERYH�Q����DW�����LQ�UHIHUHQFH�WR��0LFKDHO�&DOODQ�([HFXWLYH�6XPPDU\�RI�$5������,QYHVWLJDWLRQ�LQWR�WKH�1HZ�
,QIRUPDWLRQ�5HODWLYH� WR�&LYLOLDQ�&DVXDOWLHV� IURP�(QJDJHPHQW� E\�86� DQG�$IJKDQ�)RUFHV� RQ� ������$8*������ LQ�
Azizabad, Shindand District, Herat Province, Afghanistan (US Central Command, 2008).

31 Barber, above n 8, at 481.

32 Additional Protocol I, above n 4, at 52(2).

33 Commander Matthew L Beran “The Proportionality Balancing Test Revisited: How Counterinsurgency Changes 

0LOLWDU\�$GYDQWDJH´�>����@���$UP\�/DZ�DW����'H¿QLWLRQV�IURP�%$�*DUQHU��DQG�+&�%ODFN�Black’s Law Dictionary 
��WK�HG��:HVW�3XEOLVKLQJ�&RPSDQ\��6W�3DXO�01��������DW�������

34 At 7.

35 Henarkets, above n 5, at r 14.

��� Bruno Zimmermann and others, Yves Sandoz, Cristophe Swinarski, Bruno Zimmerman (eds) Commentary on 
WKH�$GGLWLRQDO�3URWRFROV�RI� �� -XQH������ WR� WKH�*HQHYD�&RQYHQWLRQV�RI� ���$XJXVW� ����� �,&5&��0DUWLQXV�1LMKR൵�
3XEOLVKHUV��*HQHYD�������DW�����VWDWLQJ��³REYLRXVO\�PLOLWDU\�REMHFWLYHV�DOVR�LQFOXGH��LQGHHG�SULQFLSDOO\�VR��WKH�DUPHG�
forces, their members, installations, equipment and transport”.

37 M Bothe, KJ Partsch and WA Solf (eds) 1HZ�5XOHV�IRU�9LFWLPV�RI�$UPHG�&RQÀLFWV��&RPPHQWDU\�RQ�WKH�7ZR������
3URWRFROV�$GGLWLRQDO�WR�WKH�*HQHYD�&RQYHQWLRQ�RI�������0DUWLQXV�1LMKR൵�3XEOLVKHUV��*HQHYD��������DW��������������
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objective is a legitimate military objective.38 This is a key element to the forward facing aspect of 

this rule – on the one hand, academic assessment made, often years later, is able to conclude if a 

single instance falls within this principle, but on the other, the rules do not exist for the purposes of 

DQ�³LYRU\�WRZHU´�DVVHVVPHQW���WKH\�H[LVW�WR�SURWHFW�FLYLOLDQV�LQ�DUPHG�FRQÀLFWV��&RQVHTXHQWO\��WKHUH�
must exist a mechanism where those on the ground are able to make assessments as to whether 

an objective is legitimate based on the information they reasonably have. Especially more so in 

QRQ�LQWHUQDWLRQDO�DUPHG�FRQÀLFWV�ZKHUH�LGHQWL¿FDWLRQ�RI�WKRVH�GLUHFWO\�LQYROYHG�LQ�FRQÀLFW�LV�PRUH�
GL൶FXOW�39

When considering the underpinning principle of this aspect of International Humanitarian 

/DZ� LV� OLPLWDWLRQ�RI� WKH�H൵HFWV�RI� FRPEDW�RQ� WKH�FLYLOLDQ�SRSXODWLRQ�� D� WHVW�ZKLFK�FDQ�RQO\�EH�
VXFFHVVIXOO\�DSSOLHG�H[�SRVW�IDFWR�XQGHUPLQHV�WKH�DELOLW\�WR�R൵HU�SURWHFWLRQ��

(c) Intangible military advantage

7KH�DERYH�LGHQWL¿HV�PLOLWDU\�DGYDQWDJH�LQ�WKH�WDQJLEOH��0HDVXUDEOH�WKURXJK�XQGHUVWDQGLQJ�ZKDW�
the objective is and the advantageous outcome that successful destruction, capture, or neutralisation 

will be reasonably expected to bring. 

Military advantage can too be determined from the intangible. For example, it has been 

established that security of the attacking force can be accounted for but in discussion on art 51, 

%RWKH�DQG�RWKHUV�DGGUHVV�WKDW�VHFXULW\�RI�WKH�DWWDFNLQJ�IRUFHV�PD\�DOVR�EH�FRQVLGHUHG�VSHFL¿FDOO\�
regarding the military advantage of an operation.40

In counterinsurgency operations, the overall objective turns not to “partial or complete 

submission of the enemy”, as in conventional warfare, but to the provision of safety and security 

to the local population.41 In July 2009, ISAF Commander General Stanley McChrystal issued a 

tactical directive identifying that the ISAF role in Afghanistan at that time was a counter insurgency 

operation, and that operations must “scrutinise and limit the use of force like close air support 

(CAS) against residential compounds).42

As a result, a key component of counterinsurgency is to ensure the safety of civilian population 

as well as preserve the trust of that population in the ability of the military force to provide such 

security.43 Protection of civilian lives, buildings and livelihoods can therefore be viewed not only as 

a balancing factor against military advantage, but rather a military advantage unto itself.44

38 ICTY, above n 1, at 37.

39 New Zealand Defence Force (NZDF) /HJDO�%ULHI��/DZ�RI�$UPHG�&RQÀLFW�5XOHV�RI�(QJDJHPHQW�2WKHU�/HJDO�,VVXHV�
(31 August 2010) at 5, 7, 10.2 from <www.operationburnham.inquiry.govt.nz>.

40 %RWKH��DERYH�Q�����DW����
41 Beran, above n 33;  At 33, at 4, 5.

42 General Stanley McChrystal Tactical Directive 6 July 2009 (Headquarters, International Security Assistance Force 

2009).

43 McChrystal, above n 42. 

44 %HUDQ�� DERYH�Q����� DW� ��� VHH� DOVR�'DYLG�*DOXOD�Counterinsurgency Warfare: Theory and Practice� �������3UDHJHU�
Security International, Westport, Conneticut) at 4, which states: “The population, therefore, becomes the objective for 

the counterinsurgent as it was for his enemy. Its tacit support, its submission to law and order, its consensus … have 

EHHQ�XQGHUPLQHG�E\�WKH�LQVXUJHQW¶V�DFWLYLW\�´
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(d) Expected civilian impact

Once again, the actual impact is irrelevant when assessing proportionality. If an attack causing 

destruction of a school resulted in no casualties because it was empty, but command was unaware 
of that fact and believed it to be occupied, the lack of casualties would not automatically result in 

D�¿QGLQJ�RI�SURSRUWLRQDOLW\��
The proportionality principle ought not to be treated as an equation where an objective can 

be taken if the possible civilian casualties drops below a set number, but rather where a proposed 

attack is likely to be disproportionate, alternate options to achieve the same objective must be 

considered.45

Possible civilian deaths naturally fall under the notion of civilian casualties or impact.�� Factors 

that increase such possibilities even more so. An attack on a military compound has a lower risk of 

incurring civilian casualties, whereas an attack on a village with mixed civilian and enemy forces 

will have a greater impact on civilians. 

Choice of approach must also be considered to mitigate casualties or impact, for example a 

high-altitude bombing run on village at night will increase that chance.47 These possible deaths, 

LQMXULHV�DQG�IRUPV�RI�SURSHUW\�GDPDJH�WR�FLYLOLDQV�DUH�LPPHGLDWH�RU�³¿UVW�RUGHU´�H൵HFWV�48

The reality of warfare must be considered. Operating from mixed civilian and insurgent villages 

was a staple tactic for insurgents, creating an ever-present risk of possible civilian casualties, which 

must therefore have been accounted for in the planning of operations in the wider context of the 

deployment.49

7KH�TXHVWLRQ�RI�NQRFN�RQ��RU�³VHFRQG�RUGHU´�H൵HFWV�PD\�DOVR�EH�UHTXLUHG�WR�EH�FRQVLGHUHG�50 

7KH�8.�0DQXDO� RI�$UPHG�&RQÀLFW� SRVLWV� D� VFHQDULR� DERXW� DQ� DWWDFN�RQ� DQ� HQHP\� IXHO� GHSRW��
ZLWK�ULVN�RI�EXUQLQJ�IXHO�ÀRZLQJ�LQWR�QHLJKERXULQJ�FLYLOLDQ�DUHDV��6XFK�LQGLUHFW�H൵HFWV�QHHG�WR�EH�
counted in the assessment of collateral damage.51

5HYHUEHUDWLQJ� H൵HFWV� WKDW� DUH� UHDVRQDEO\� IRUHVHHDEOH� LQ� WKH� H\HV� RI� WKH� UHDVRQDEOH�PLOLWDU\�
FRPPDQGHU�VKRXOG�WKHUHIRUH�EH�D�IDFWRU��7KHVH�³VHFRQG�RUGHU�H൵HFWV´�EHFRPH�LPSRUWDQW� LQ� WKH�
context of growing interconnectedness of military and civilian infrastructure.52 Many international 

ZDUIDUH�PDQXDOV�GLVFXVV�LQ�WKHLU�GRFWULQDO�GH¿QLWLRQV�RI�FROODWHUDO�H൵HFWV�WKDW�VHFRQG�RUGHU�H൵HFWV�
should be considered.53�2I�FRXUVH�GRFWULQH�GRHV�QRW�DOZD\V�UHÀHFW�DFFXUDWHO\�WKH�WRWDOLW\�RI�WKH�ODZ��
EXW�DV�D�SRLQW�RI�FRQVLGHUDWLRQ�LW�LV�ZRUWK�QRWLQJ��$FFHSWDQFH�RI�LQGLUHFW�H൵HFWV�LQ�WKH�WUDLQLQJ�RI�
PLOLWDU\�FRPPDQGHUV�UHÀHFWV�DFFHSWDQFH�WKDW�WKH\�EH�FRQVLGHUHG�DV�SDUW�RI�WKH�³FLYLOLDQ�LPSDFW´�
aspect of the proportionality equation. 

45 Additional Protocol I, above n 4, at 57(3).

��� Henderson and Reece, above n 12, at 847.

47 Barber, above n 8, at 489.

48 Henderson and Reece, above n 12, at 848, 849.

49 Thomas Johnson and Chris Mason “Understanding the Taliban and Insurgency in Afghanistan” (2007) 51 1 Orbis 71 

at 87.

50 At 87.

51 United Kingdom Ministry of Defence 7KH�0DQXDO�RI�WKH�/DZ�RI�$UPHG�&RQÀLFW�(2004, Ministry of Defence, London) 

at 5.33.4.

52 Henderson and Reece, above n 12, at 847.

53 %HUDQ��DERYH�Q�����DW����DQG�8.�0DQXDO�RI�$UPHG�&RQÀLFW�DERYH�Q����



2021 Proportionality in Theory and Practice: Operation Burnham 47

<HW� WKHUH�PXVW� H[LVW� D� OLPLW� DV� WR� ZKDW� H[WHQW� DQ� H൵HFW� FDQ� EH� FRQVLGHUHG� D� UHYHUEHUDWLQJ�
H൵HFW�DQG�WKHUHIRUH�D�IDFWRU�LQ�WRWDOOLQJ�WKHVH�VXPV��5HPRWHQHVV�EHFRPHV�WKH�WRXFKVWRQH�DW�WKLV�
SRLQW�±�DQ�LPSDFW�FDQQRW�EH�D�FRXQWHG�DV�D�UHYHUEHUDWLQJ�H൵HFW�ZKHUH�WRR�UHPRWH�RU�QRW�UHDVRQDEO\�
foreseeable.54 The standard for this, as always, becomes impacts that are not remotely foreseeable 

by the reasonable military commander in the position of the decision maker.

(e) Weight to be given to safety of friendly forces

When considering alternate courses of action to achieve a military advantage, how far must a 

FRPPDQGHU� JR� WR� SURWHFW� FLYLOLDQV� ZKHQ� ZHLJKHG� DJDLQVW� WKHLU� RZQ� IRUFHV"� %DUEHU¶V� DQDO\VLV�
RI� 1$72¶V� ����� ERPELQJ� FDPSDLJQ� LQ�.RVRYR�� D� FDPSDLJQ�ZKLFK� UHVXOWHG� LQ� ]HUR� RZQ�VLGH�
FDVXDOWLHV�±�DQG�RQH�WKDW�³PDQ\�UHJDUGHG�DV�YLRODWLQJ�WKH�SURSRUWLRQDOLW\�UXOH´�LGHQWL¿HV�WKDW�³LW�LV�
generally agreed that complying with the proportionality equation requires a willingness to accept 

some own-side casualties”.55

0XFK�DQDO\VLV�RQ�WKLV�WRSLF�WXUQV�WR�ERPELQJ�FDPSDLJQV��KRZ�ORZ�DQ�DLUFUHZ�LV�H[SHFWHG�WR�À\�
in order to minimise the risk to civilians with the understanding that each foot an aircraft descends, 

the proportion of risk to the aircraft and crew increases.�� The reality of warfare in Afghanistan, 

with a high level of mixed civilian and insurgent targets, in conjunction with the shift towards 

counter-insurgency operations leans away from bombing as a primary strategic option.57 This can 

be seen as a willingness to expose troops to further risk. 

(f) Scope

Once the components of the test are understood, consideration can be given to the point at which 

the test is to be applied. As the test speaks to “anticipated” and “expected” outcomes, it is not 

ex-post-facto, but how far removed must analysis be? 

Fenrick discusses that the appropriate measurement “must be one that is practicable to use 

in advance”.58 It is not a measurement that must be conducted after a war or long campaign, yet 

so too is it impractical to apply the test for proportionality on a “bullet-by-bullet basis”.59 Barber 

considers that the approach must be somewhere in the middle.���5HÀHFWLQJ�WKH�FDVH�E\�FDVH�EDVLV�
for assessing proportionality in the ICTY Report. 

7KHUH� LV� D� GL൵HUHQFH� EHWZHHQ� GHFLVLRQV� PDGH� LQ� WKH� SODQQLQJ� SKDVH� RI� DQ� RSHUDWLRQ�� DQG�
those decisions made on the ground. The question that arises is – does the test for proportionality 

recognise this distinction? Can the “fog of war” be accounted for? 

54 3URJUDP�RQ�+XPDQLWDULDQ�3ROLF\�DQG�&RQÀLFW�5HVHDUFK�DW�+DUYDUG�8QLYHUVLW\��������³&RPPHQWDU\�WR� WKH�+3&5�
Manual on International Law Applicable to Air and Missile Warfare” In HPCR Manual on International Law 
Applicable to Air and Missile Warfare (Cambridge, Cambridge University Press, 2013) 104 at r 14.

55 Barber, above n 8 at 482.

��� $39�5RJHUV�³=HUR�FDVXDOW\�:DUIDUH´������������,QW�5HY�5HG�&URVV�����
57 McChrystal (ISAF), above n 42.

58 WJ Fenrick “Targeting and Proportionality during the NATO Bombing Campaign against Yugoslavia” (2001) 12 3 

(-,/�����DW������,W�LV�ZRUWK�QRWLQJ�WKDW�)HQULFN�ZDV�6HQLRU�/HJDO�$GYLVRU��2൶FH�RI�WKH�3URVHFXWRU�IRU�WKH�,&7<�DQG�
was instrumental in posing the questions used in the ICTY Final Report to the Prosecutor (above n 1) relied upon 

heavily in this analysis. 

59 At 499.

��� Barber, above n 8.
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The “reasonable military commander” standard, objective though it is, is taken to be in the 

position of the actual decision maker with access to all information they have or reasonably should 

have had.�� Available information and ability to consider alternate options at length is far greater in 

a meeting room than in a command helicopter. 

Discussing the principle of proportionality, Georg Nolte raises the point that at its core, the rule 

exists to proactively protect the rights of civilians in war, and where too many considerations enter 

the analysis of proportionality, the calculability aspect is lost – undermining the ability of the rule 

to protect.��

The solution, Nolte contends, is the concept of “thin or thick” proportionality.�� In this way, 

consideration is able to be given to actual circumstances. Where decisions are made in an adapting 

EDWWOH¿HOG� VFHQDULR�� WKH�FRQVLGHUDWLRQV�RI� WKH� WHVW� UHÀHFW� WKDW� UHDOLW\��7KLV� DOORZV� WKH� UXOH� WR�EH�
consistently applied in the context of requiring the standard to be assessed from the position of the 

actual decision maker and avoids imposing too abstract considerations upon military commanders 

where decisions must be made in timely situations under pressure. 

The distinction between the two is described as:��

7KH�WKLFN�YHUVLRQ�LV�DSSURSULDWH�LI�WKH�TXHVWLRQ�FDQ�EH�DVNHG��:KDW�LV�QHFHVVDU\�WR�«�>GLVFHUQ@�D�µULJKW¶�
outcome? The thin version must be used if it can only be asked; What is necessary to [determine] that 

D�SDUWLFXODU�RXWFRPH�LV�WKH�EHVW�SRVVLEOH��JLYHQ�WKH�SUHVXPHG�GL൵HUHQFHV�RI�RSLQLRQ�FRQFHUQLQJ�WKH�
SRVVLELOLW\�WR�YHULI\�FHUWDLQ�IDFWV�DQG�DJUHH�RQ�VSHFL¿F�VWDQGDUGV"

It may appear that these are separate questions, but in application they can be viewed as two ends 

of a spectrum – the closer a decision is made under battle conditions or the greater the “fog of war” 

is, the thinner the analysis may be. 

3. The test 

As such, the test for establishing the legitimacy of an attack in accordance with this principle of 

international humanitarian law is: 

In the eyes of the reasonable military commander, with accord to all information reasonably 
available to them at the time of planning or undertaking the attack, anticipated military advantage 

must exceed expected civilian casualties or impact. 

II. &ൺඌൾ�6ඍඎൽඒ��2ඉൾඋൺඍංඈඇ�%ඎඋඇඁൺආ

A. Background and Overview  

New Zealand Defence Force (NZDF) troops were deployed in the Bamyan Province of Afghanistan 

in August 2003 as a part of the Provincial Reconstruction Team (PRT).�� The goal of which was to 

provide training and support to Afghan forces and increase security in that province. 

��� *DOLü, above n 27, at 58 and footnote 110.

��� Georg Nolte “The Principle of Proportionality and International Humanitarian Law” (2010) 4 2 LEHR 244.

��� 1ROWH��DERYH�Q����
��� 1ROWH��DERYH�Q����
��� Cabinet Paper 3URSRVDO�WR�&RQWLQXH�1HZ�=HDODQG¶V�&RQWULEXWLRQ�WR�$IJKDQLVWDQ�$UP\�7UDLQLQJ�����-XQH�������DW����

�2EWDLQHG�XQGHU�2൶FLDO�,QIRUPDWLRQ�$FW������5HTXHVW�WR�0LQLVWHU�RI�'HIHQFH��0LQLVWU\�RI�'HIHQFH����
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2Q���$XJXVW�������/LHXWHQDQW�7LP�2¶'RQQHOO��D�PHPEHU�RI� WKH�357�ZDV�NLOOHG�RQ�URXWLQH�
patrol by a roadside bomb.���7KH�¿UVW�FRPEDW�GHDWK�LQ�$IJKDQLVWDQ�IRU�1HZ�=HDODQG�IRUFHV��

The NZDF considered that this was a “major success” for insurgent forces operating in 

the area and that they would be “well positioned to [attack] again”.�� This insurgent group had 

SUHYLRXVO\�DWWDFNHG�$IJKDQ�6HFXULW\�IRUFHV�DQG�ZHOO�DV�*HUPDQ�DQG�+XQJDULDQ�357¶V��� Further, 

they considered that the NZ PRT were not positioned to deal with this level of insurgency, and that 

the threat level to NZDF and allied forces was high due to the location of the insurgent forces.�� 

Operation Burnham was conceived as a means to deal with this growing security risk.

Early on 22 August 2010, the New Zealand Special Air Service (NZSAS), in conjunction 

with the Afghan Crisis Response Unit (CRU) conducted an operation in the Tirigan Valley, 

Afghanistan.70 The operation included coalition air assets in the form of transport Chinooks, a 

command helicopter, and close air support (CAS) provided by two Apache helicopters and an 

AC-130.71 The operation, broadly under the banner of the International Security Assistance Force 

(ISAF) was known as Operation Burnham .72

Formally, operations of this kind were conducted with an understanding that the CRU leads 

such operations, but the ISAF (including in this instance NZSAS) would provide “personnel, 

intelligence gathering and planning”.73

Practically, the operation was planned by NZDF receiving approval from the Chief of the 

Defence Force (CDF) and the ISAF. The operation was led by a Ground Force Commander (GFC), 

an NZSAS Major “responsible for the conduct of the operation and, in particular, providing 

clearance for any engagements”.74

The primary objectives of Operation Burnham were two insurgent commanders, Abdullah 

Kalta (Objective Burnham) and Maulawi Naimatullah (Objective Nova).75 Neither were located 

during the operation.��

��� Derek Cheng “NZ Soldier in Afghanistan Named” (4 August 2010) New Zealand Herald <www.nzherald.co.nz>.

��� New Zealand Defence Force (NZDF) Speech Notes for Press Conference on Operation Burnham Chief of Defence 

Force Lieutenant General Tim Keating (27 March 2017) at 1 from <www.nzdf.mil.nz >. 

��� New Zealand Defence Force (NZDF) 8QFODVVL¿HG�8QUHIHUHQFHG�$FFRXQW�RI�(YHQWV�DW�,VVXH (7 November 2018) at 5. 

Hungarian, German and Afghan PRT members had been killed.

��� $ERYH�Q�����DW����
70 New Zealand Defence Force (NZDF) Operation Burnham Information Pack (August 2018) at 9, from <www.nzdf.

mil.nz >.

71 New Zealand Defence Force (NZDF) 4 x contacts during Obj BURNHAM� ��� 0DUFK� ������ DW� ��� IURP� �ZZZ�
operationburnham.inquiry.govt.nz>.

72 1=')��DERYH�Q�����DW���
73 1=')��DERYH�Q�����DW���
74 1=')��DERYH�Q�����DW���SDUD���
75 Inquiry into Operation Burnham “Public accounts of events during Operation Burnham and Operation Nova given 

by the New Zealand Defence Force and the authors of Hit & Run: A comparative analysis” (17 May 2019) at 4 from 

<www.operationburnham.inquiry.govt.nz>.

��� Interview with Jon Stephenson, co-author of Hit & Run (Corin Dann and Susie Ferguson, Morning Report, Radio 

1HZ�=HDODQG�����-XQH��������$YDLODEOH�IURP��ZZZ�VWX൵�FR�Q]!�³,QVXUJHQW�OHDGHUV�DGPLW�WKH\�ZHUH�LQ�$IJKDQLVWDQ�
YLOODJH�UDLGHG�GXULQJ�1=6$6¶V�2SHUDWLRQ�%XUQKDP´�
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1. Civilian casualties 

During and after the operation, NZDF members maintained that there had been no civilian 

casualties.77 After civilian allegations that such casualties had occurred, a joint ISAF and Afghan 

investigation was initiated on 25 August.78

The investigation determined that one of the gunsights on an Apache 30mm Autocannon was 

misaligned, and that rounds falling short from this weapon hit a building and likely caused civilian 

casualties.79

Despite this, NZDF press releases continued to call allegations of civilian casualties 

“unfounded” – in a later document, the NZDF would contend that this referred to allegations that 

1=')�SHUVRQQHO were directly responsible for casualties.80�7KDW�VDPH�GRFXPHQW�FRQ¿UPV�WKDW�WKH�
1=')�DFFHSWV�WKH�¿QGLQJV�RI�WKH�,6$)�LQYHVWLJDWLRQ�81

2. Hit & Run

In 2017, investigative journalists Nicky Hager and Jon Stephenson released Hit & Run, a book 

DOOHJLQJ�WKDW�WKH�HYHQWV�RI�2SHUDWLRQ�%XUQKDP�ZHUH�GUDVWLFDOO\�GL൵HUHQW�WR�WKH�1=')�DFFRXQW�82 

7KH�ERRN� VXJJHVWV� WKH�RSHUDWLRQ�ZDV�D� UHYHQJH�DWWDFN� IRU� WKH�GHDWK�RI�/W�2¶'RQQHOO�� DQG� WKDW�
neither Objective Burnham or Objective Nova were present at all.83

The book suggests that the attack was excessive and indiscriminate – conducted without regard 

for civilian lives. Going so far as to allege war crimes had been committed.84

Hit and Run�LGHQWL¿HV�WKDW�WKH�2SHUDWLRQ�WRRN�SODFH�LQ�WKH�YLOODJHV�RI�1DLN�DQG�.KDN�.KXGD\�
'DG��ZKHUHDV�1=')�GRFXPHQWV�UHIHU� WR�D�YLOODJH� LGHQWL¿HG�DV�7LULJDQ��+RZHYHU�� WKH�RSHUDWLRQ�
took place in Tirigan Valley and the term in the context of such documents refers to the two villages 

collectively. Both the NZDF and the authors have since accepted that they are in agreeance as to 

the location of Operation Burnham. 

There are several points where the positions diverge. One notable point is that the book states 

that the two targets were not in the village at the time of the operation. Interviews with those men 

contradict that fact, identifying that they were present that night.85 This led to one of the authors 

retracting the allegation.��

77 NZDF, above n 70, at 18.

78 New Zealand Defence Force (NZDF) Operation Watea: HQ ISAF Civilian Casualty Investigation into Operation 
Burnham 22 August 2010 (25 August 2010) from <www.operationburnham.inquiry.govt.nz>. Document provided to 

the Minister of Defence. 

79 NZDF, above n 70, at 18.

80 NZDF, above n 70, at 18.

81 NZDF, above n 70, at 18.

82 Hager and Stephenson, above n 2.

83 Hager and Stephenson, above n 2, at 39.

84 Hager and Stephenson, above n 2, at 109.

85 Stephenson, above n 77.

��� Stephenson, above n 77.
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3. ,QTXLU\�
A government inquiry (“the Inquiry”) was announced in April 2018.87 The Inquiry comprises of Sir 

7HUUHQFH�$UQROG�4&�DQG�5W�+RQ�6LU�*HR൵UH\�3DOPHU�4&��ERWK�KLJKO\�H[SHULHQFHG�LQ�FRQVWLWXWLRQDO�
law and judicial proceedings.88

The terms of reference for the Inquiry identify that it does not exist to verify or disprove the 

events as given in Hit & Run, rather to assess the conduct of the NZDF forces in conducting 

Operation Burnham, including at the planning stages.89

In addition, further terms include assessment as to whether Afghan Nationals engaged as a 

part of the operation were legitimate targets, and the knowledge of the NZDF regarding civilian 

casualties.90

This research does not aim to emulate the Inquiry, but to assess the conduct of Operation 

Burnham exclusively through the principle of proportionality. To conclude whether the operation 

FRPSOLHG�ZLWK� WKLV� UHTXLUHPHQW�RI� WKH�/DZV�RI�$UPHG�&RQÀLFW�±� LQ�RUGHU� WR�GR�VR�� WKH�DERYH�
mentioned Inquiry terms of reference will be the primary considerations. 

The scope, therefore, of this research becomes: :DV� WKH�FRQGXFW�RI� WKH�1=')�SULRU� WR�DQG�
during Operation Burnham legitimate in accordance with the principle of proportionality as 
FRQWDLQHG�ZLWKLQ�WKH�ODUJHU�UXOHV�RI�ZDU" 

B. Application to the Operation 

As noted by Fenrick, the scope of the proportionality assessment must be “one that is practicable to 

use in advance”.91 As discussed above, the scope must be a case-by-case determination.92

Noting that military advantage is taken to be from the operation as a whole, not segmented and 

analysed in parts, the process for analysis will be to identify the military advantage as a whole – 

this will become the benchmark which the countervailing factors of expected civilian casualties 

ZLOO�EH�ZHLJKHG�DJDLQVW��$QWLFLSDWHG�0LOLWDU\�$GYDQWDJH�EHFRPHV�D�³¿[HG´�YDOXH� WR�ZKLFK� WKH�
expected civilian impact will be cumulatively applied. 

In order to do so, analysis of “civilian impact” factors from the planning stage and in the 

process of the operation will need to be made. In this case, there are two major points in time where 

such factors will arise, as indicated by the wording of Protocol I – at the point of planning, and at 

the time of execution.93

1. Anticipated military advantage 

As noted, the two primary objectives were the two Insurgent Leaders, designated as Objectives 

Burnham and Nova.94�,6$)�DQG�&')�EULH¿QJ�GRFXPHQWV�VKRZ�GHWDLOHG�LQWHOOLJHQFH�LGHQWLI\LQJ�

87 Inquiry into Operation Burnham, above n 3, at “Home”.

88 Inquiry into Operation Burnham, above n 3, at “about the inquiry – inquiry members”.

89 Inquiry into Operation Burnham, above n 3, at “about the inquiry – terms of reference”. 

90 Inquiry into Operation Burnham, above n 3, at “about the inquiry – terms of reference”. 

91 Fenrick, above n 58, at 499.

92 Fenrick, above n 58, at 499.

93 Additional Protocol I, above n 4, at 57(2)(a)(iii).

94 International Security Assistance Force (ISAF) Concept of Operations Operation Burnham����$XJXVW�������DW����IURP�
<www.operationburnham.inquiry.govt.nz>.
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the status of the two men and their links to other attacks including the one that resulted in the death 

RI�/W�2¶'RQQHOO�95

'HFODVVL¿HG� *&6%� HPDLOV� LQGLFDWH� WKDW� ERWK� WDUJHWV� ZHUH� SODFHG� RQ� WKH� &RDOLWLRQ� -RLQW�
3ULRULWLVDWLRQ�(൵HFWV�/LVW�SULRU�WR�WKH�RSHUDWLRQ�LQGLFDWLQJ�WKHLU�LPSRUWDQFH�LQ�WKH�KLHUDUFK\�RI�WKH�
insurgent forces.��

Objectives Burnham and Nova were legitimate military objectives in line with Additional 

Protocol I, art 52(2).97 Their capture or neutralisation would provide a direct military advantage to 

NZDF (and broadly ISAF) troops by virtue of providing a military loss to insurgent forces. 

7KH� ,6$)� &RQFHSW� RI� 2SHUDWLRQV� GRFXPHQW�� FUHDWHG� SULRU� WR� WKH� RSHUDWLRQ� LGHQWL¿HV� WKDW�
LQWHOOLJHQFH� LGHQWL¿HG� WKDW�RQH�RI� WKH� WDUJHWV��.DOWD��ZDV�³OLNHO\� WR�FRPPDQG���±���«�¿JKWHUV�
in his village”, also identifying that “Tirigan Village also operates a night guard force conducting 

armed roving patrols”.98 On this basis, it can be seen that expected military objectives included 

insurgent forces and although not a primary objective for the mission, advantage would be gained 

by their “total or partial” capture or destruction.99 Whilst this does not conclude that Afghan 

nationals engaged as a part of Operation Burnham were legitimate military targets, it does indicate 

that armed response was expected and, by dual virtue of defending the ground force and weakening 

the insurgent forces, a military advantage was anticipated. 

$Q�R൶FLDO�1=')�DFFRXQW�RI�HYHQWV�LGHQWL¿HV�WKDW�UHPRYDO�RU�GHVWUXFWLRQ�RI�LQVXUJHQW�ZHDSRQV�
was also an objective.100 As this report was written after the Operation, it is of diminished value for 

application of the test prior to the operation. However, the concept of operations contains reference 

to destruction of weapons – (although much information is redacted).101 In addition, the NZSAS 

troops included an Explosives Ordinance Disposal technician who conducted the destruction.102 

Their inclusion in the mission indicates a prior intention to dispose of any weapons located. It 

is reasonable to interpret that removal and destruction of any insurgent weaponry was likely an 

objective prior to the operation, and indeed one that provided a secondary military advantage 

through the viewpoint of the reasonable military commander. 

2. Intangible military advantage 

The obligation for military advantage to be “direct and concrete” renders discussion of the 

LQWDQJLEOH�GL൶FXOW�103 Nonetheless, there remains direct advantages that are harder to quantify than 

that of a single objective. As discussed above, security of the attacking forces can be considered a 

95 New Zealand Defence Force (NZDF) Task Force 81 Command Brief� ��� 0D\� ������ DW� ���� ���� IURP� �ZZZ�
RSHUDWLRQEXUQKDP�LQTXLU\�JRYW�Q]!�� 6HH� DOVR� ,6$)�� DERYH� Q� ���� DW� ��� ��� QRWH�� PXFK� LV� UHGDFWHG�� EXW� FRQWDLQV�
H[SODQDWLRQV�DV�WR�ZKDW�KDV�EHHQ�UHGDFWHG�ZLWKRXW�VSHFL¿FV�

��� New Zealand Defence Force (NZDF) 2S�%XUQKDP�SXEOLF�UHOHDVH�*&6%�HPDLO�FKDLQ (August 2010) from <www.

operationburnham.inquiry.govt.nz>.

97 Additional Protocol I, above n 4, at 52(2).

98 1=')��DERYH�Q�����DW���
99 Beran, above n 33, at 5.

100 1=')��DERYH�Q����DW���
101 ISAF, above n 94, at 15.

102 1=')��DERYH�Q����DW����
103 Beran, above n 33, at 4.
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military advantage, in this case the security of the ground troops present in the village.104 Further, the 

RSHUDWLRQ�RULJLQDWHG�GXH�WR�FRQFHUQV�RI�JURZLQJ�LQVXUJHQW�IRUFHV�DWWDFNLQJ�357¶V�LQ�WKH�SURYLQFH��
$V�D�UHVXOW��LW�FDQ�EH�LQWHUSUHWHG�WKDW�LQ�GRLQJ�VR��WKH�VHFXULW\�RI�1=�DQG�DOOLHG�357¶V�ZRXOG�EH�D�
direct and concrete, albeit intangible, anticipated advantage. 

3. The counterinsurgency argument 

$V�LGHQWL¿HG��ZKHUH�DQ�RSHUDWLRQ�KDV�D�FRXQWHULQVXUJHQF\�HOHPHQW�VXFK�DV�WKH�,6$)�LQYROYHPHQW�
in Afghanistan post late 2009, the traditional perspectives on priorities shift.105 Counterinsurgency 

has a focus on the protection and trust of the local population.��� This shifts impacts upon civilians 

to be considered in both columns of the proportionality equation, as ensuring civilian protection 

(and the ability to be trusted to continue to provide such protection) is therefore a part of the 

mandate. 

It becomes a military advantage by remaining in line with the ISAF directive: “gaining and 

maintaining that support must be our overriding operational imperative”.107 When viewed through 

the lens of the reasonable military commander, protection of the civilians embroiled in the operation 

must be counted not only as a balancing factor but also as a part of the advantage anticipated prior 

to Operation Burnham. 

4. Expected civilian impact 

(a) Prior to the operation 

Analysis will be applied concerning the decision to launch an operation, the means in which the 

operation was decided, the intelligence relied upon. This will focus on the NZDF HQ decisions 

from Kabul, as well as the CDF decision to authorise the mission. In this instance, applying the test 

will be done strictly – the “thick” end of the proportionality spectrum due to the fact this stage of 

an operation turns on the ascertainment of a “right” outcome against all other possible options.108

The primary document to be relied upon in this instance is the ISAF Concept of Operations.109 

Produced prior to the operation as a part of the approval process, this document contains detailed 

information on the intelligence relied upon and actions taken to minimise risk to civilians and 

maximise likelihood of achieving the intended outcomes. 

To begin, analysis of the reasoning behind electing for a night raid should be undertaken. 

8QGHU�WKH�KHDGLQJ�³MXVWL¿FDWLRQ�IRU�QLJKW�UDLG´�LW�LV�LGHQWL¿HG�WKDW�D�QLJKW�UDLG�ZRXOG�OHVVHQ�ULVN�WR�
civilians as they will likely be indoors.110 Further, analysis shows that for these same reasons, an 

operation conducted at night lessens the risk of a “large scale insurgent response” which has the 

GXDO�H൵HFW�RI�LQFUHDVLQJ�WKH�FKDQFH�RI�VXFFHVVIXO�GHWHQWLRQ�RI�WKH�SULPDU\�WDUJHWV�DQG�PLQLPLVLQJ�
the risk to civilians by decreasing the chance of combat.111

104 Bothe, above n 37.

105 Beran, above n 33, at 5.

���� %HUDQ��DERYH�Q�����DW���
107 Mchrystal (ISAF), above n 42.

108 1ROWH��DERYH�Q����
109 ISAF, above n 94.

110 ISAF, above n 94, at 2.

111 ISAF, above n 94. 
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Given the nature of the location – a mixed civilian and insurgent area, it is reasonable to 

conclude that in the eyes of the reasonable military commander this reasoning minimises the risk 

to civilians by reducing the overall risk of combat and by ensuring that they will likely be in their 

homes if any combat occurred. 

This was further mitigated by the use of interpreters and callouts in order to ensure civilian 

safety – despite the fact that this would provide prior warning to the targets and reduce the ability 

to complete the objective.112 This is a clear instance where reduction of civilian loss was put ahead 

of anticipated military advantage. 

There is a slight increase in risk at night generated by the fact civilian houses are more likely 

to be occupied and therefore air support weaponry hitting such a building would have a more 

GHYDVWDWLQJ� H൵HFW�� 7KH� WHVW� LV� WR� EH� DSSOLHG� SULRU� WR� WKH� RSHUDWLRQ� VR� WKH� actual fact that this 

consequence arose is not relevant – but the possibility that it could occur was at all times present. 

(b) Air Support 

At any given point, the decision to involve air support increases the risk of civilian impact. Due 

to the fact that weapon platforms are further away from their targets, and that their weapons have 

D� ODUJHU� LPSDFW� ]RQH� WKDQ� VPDOO� DUPV�¿UH��7KH�GLUHFWLYH� LVVXHG�E\�*HQHUDO�0F&KU\VWDO� IXUWKHU�
imposed a requirement that operations “scrutinize and limit the use of force like close air support”.113 

But as discussed previously, proportionality does not impute a total requirement that own-side 

forces be put completely at risk.114�2൶FLDO�,QIRUPDWLRQ�$FW��2,$��5HTXHVWV�IURP�$SULO������VWDWH�
that air support was provided in order to ensure that the ground team would be better positioned 

to complete the primary objective – the capture of the two insurgent leaders.115 This is especially 

pertinent when consideration is given to prior intelligence of roaming patrols and armed insurgents. 

Small, special operations teams covered by CAS was standard procedure for operations of this type 

at the time.����*LYHQ�WKH�WHUUDLQ�DQG�GL൶FXOW\�WR�JHW�WR�WKH�ORFDWLRQ�RI�WKH�2SHUDWLRQ��VPDOOHU�JURXQG�
forces covered by CAS to allow ground forces protection to obtain the military advantage was 

reasonable at the planning stage. The technology available to those aircraft allow their inclusion at 

night to not drastically increase risk to civilians.  

(c) During the operation 

There were several individual engagements authorised by the GFC and the JTAC.117 These can be 

assessed individually by nature of the chain of command inherent in each engagement, approval 

from ground command was required in each instance. The approval decision can be considered by 

virtue of the requirement for proportionality to be assessed prior to actual engagements.118 

112 New Zealand Defence Force (NZDF) Summary of Incident (22 August 2010) from <www.operationburnham.inquiry.

govt.nz>.

113 Mchrystal (ISAF), above n 42.

114 Barber, above n 8 at 482.

115 New Zealand Defence Force (NZDF) April 2018 Responses ����$SULO�������DW����2EWDLQHG�XQGHU�2൶FLDO�,QIRUPDWLRQ�
Act 1982 Request to Headquarters New Zealand Defence Force, Ministry of Defence) from <www.nzdf.mil.nz>. 

���� /DUD�0�'DGNKDK�³&ORVH�$LU�6XSSRUW�DQG�&LYLOLDQ�&DVXDOWLHV�LQ�$IJKDQLVWDQ´��������6PDOO�:DUV�-RXUQDO�IURP��KWWSV���
VPDOOZDUVMRXUQDO�FRP�LQGH[�SKS�!�

117 NZDF, above n 112.

118 Additional Protocol I, above n 4, at 51(5)(b).
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$W�WKLV�VWDJH��WKH�SULQFLSOH�LV�DSSOLHG�LQ�D�³WKLQ´�PDQQHU��UHÀHFWLYH�RI�WKH�UDSLGO\�GHYHORSLQJ�
QDWXUH�RI�WKH�WKHDWUH�RI�ZDU��7KLV�DGMXVWPHQW�RI�WKH�DSSOLFDWLRQ�LV�UHÀHFWLYH�RI�WKH�UHTXLUHPHQW�IRU�
the test to be applied “in the shoes of the actual decision maker”. The determinative requirement 

becomes determination that “a particular outcome is the best possible” in the context of the 

“possibility to verify certain facts”.119

(d) Individual engagements 

We can turn now to discussion of individual engagements as a part of the Operation. This is not 

outside the scope of the test as a “bullet-by-bullet” analysis, nor does it shift to an ex-post facto 

analysis, but rather analysis of the decision to engage prior to the engagement itself.120 

$V�GLVFXVVHG��PLOLWDU\�DGYDQWDJH�LV� WDNHQ�DV�D�¿[HG�FRPSRQHQW�±�VR�DSSOLFDWLRQ�ZLOO�QRW�EH�
made as to the military advantage and civilian impact of each engagement, but rather the increase 

to civilian danger that each engagement provided. This can be taken cumulatively and added to the 

countervailing factors against proportionality. 

6KRUWO\�DIWHU�WKH�DUULYDO�RI�WKH�¿UVW�&KLQRRN��LQVXUJHQWV�ZHUH�VHHQ�UHWULHYLQJ�ZHDSRQV��LQFOXGLQJ�
URFNHW�SURSHOOHG�JUHQDGHV� �53*¶V�� IURP�D�SUHYLRXVO\�XQNQRZQ�FDFKH�KRXVH�121 Accordingly the 

second Chinook was advised to refrain from landing. The GFC, still in transit at this time, advised 

�WKURXJK�WKH�-7$&��WKDW�WKH�$SDFKH¶V�KDG�FOHDUDQFH�WR�HQJDJH�provided they had explicit visual 
FRQ¿UPDWLRQ�WKDW� WKHUH�ZDV�QRW� OLNHO\� WR�EH�GDPDJH�WR�FLYLOLDQ�SHUVRQV�RU�REMHFWV, and that the 

terms of the rules of engagement remained operable.122 This two-stage requirement remained in 

H൵HFW�IRU�WKH�HQWLUHW\�RI�WKH�RSHUDWLRQ�123 CAS did not engage immediately due to the proximity of 

friendly ground troops. 

$W�DSSUR[LPDWHO\�������XSRQ�SRVLWLYH�LGHQWL¿FDWLRQ�WKDW�WDUJHWV�ZHUH�GLUHFW�SDUWLFLSDQWV��DLU�VXSSRUW�
engaged, killing a number of insurgents.124 One insurgent had broken away from this group. It was 

ZKHQ�WKH�$SDFKH�¿UHG�DW�WKLV�LQGLYLGXDO�WKDW�URXQGV�KDYH�EHHQ�GHWHUPLQHG�WR�KDYH�IDOOHQ�VKRUW�DQG�
hit the building causing civilian casualties.125

As the test for proportionality deems that actual results are not relevant, this does not weigh 

against the outcome unless the risk to civilians was too great immediately prior to engagement. 

Based on the outcome of the previous and later engagements, it can be said that had the weapon 

not been misaligned, the risk to civilians would have been within the acceptable range for legal 

engagement. 

However, because the test for proportionality requires adjustment in the light of available 

information, had the GFC, JTAC or Apache Crews become aware of this misalignment after this 

engagement they would have been aware of the increase in expected civilian impact. 

119 1ROWH��DERYH�Q����
120 Fenrick, above n 58, at 499; and ICTY, above n 1 at 50.

121 1=')��DERYH�Q�����DW������
122 1=')��DERYH�Q�����DW����
123 .HDWLQJ��1=')���DERYH�Q�����DW����SHU�/HRQ�)R[�
124 1=')��DERYH�Q�����DW����6HH�DOVR��1LFN\�+DJHU�³2SHUDWLRQ�%XUQKDP�),2$�'RFXPHQWV´�IURP��ZZZ�QLFN\KDJHU�LQIR�

IRLD�!��7KHVH�YLGHRV�ZHUH�VHHQ�E\�WKH�,QTXLU\��EXW�QRW�SXEOLVKHG��VWDWLQJ�LW�ZRXOG�QRW�EH�LQDSSURSULDWH�IRU�+DJHU�WR�
SXEOLVK��5HYLHZ�SRVLWLYHO\�LGHQWL¿HV�WKH�JURXS�FDUU\LQJ�ZHDSRQV�

125 NZDF, above n 70, at 18.
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NZDF and ISAF documents indicate that this information did not come to light until after 

the operation.��� If, for example, the CAS crews had attempted to contact the JTAC with this 

information and failed, it could then be said that this would be information should have been 

known, becoming relevant in analysis of proportionality. This was not the case, and the error only 

became brought to light during the subsequent ISAF investigation.127 

Subsequent engagements were made by CAS, once again only authorised where clear visual 

LGHQWL¿FDWLRQ�LQGLFDWHG�GLUHFW�SDUWLFLSDWLRQ�LQ�KRVWLOLWLHV��DQG�WKDW�WKHUH�ZDV�QR�ULVN�WR�FLYLOLDQV�128 

2QH�HQJDJHPHQW�WRRN�SODFH�DW�������6XEVHTXHQWO\�DQRWKHU�JURXS�RI�LQVXUJHQWV�ZDV�LGHQWL¿HG��EXW�
as both requirements to engage were not met, they remained merely observed.

$�¿QDO� DHULDO� HQJDJHPHQW� WRRN� SODFH� DW� �����129 Analysis of video footage indicates direct 

involvement by all targets by virtue of visible weaponry and tactical movement, although it is 

GL൶FXOW� WR� FRQVLGHU�ZLGHU� FLYLOLDQ� LPSDFW�GXH� WR� WKH� OLPLWHG� VFRSH�RI� IRRWDJH�FRPSDUHG� WR� WKH�
location as a whole.130

It is worth noting at this point that several other engagements were requested, but not approved 

due to risk to civilians.131 An indication of serious consideration of the principle of distinction.

5HJDUGLQJ�WKH�VKRWV�¿UHG�E\�WKH�1=6$6�VQLSHU��QDUUDWLYHV�GL൵HU��7KH�1=')�SRVLWLRQ�LV�WKDW�WKH�
individual killed in this engagement was an armed insurgent, making his way along the ridgeline 

toward the position of the command team.132 The Hit & Run position, however, is that the individual 

killed was an unarmed schoolteacher named Islamuddin.133

7ZR�SRLQWV�PXVW�EH�UDLVHG��7KH�¿UVW�� WKH� ORFDWLRQ�RI�ZKHUH� WKH�GHFHDVHG�ZDV�VKRW�ZDV�RQ�D�
ULGJHOLQH�WR�WKH�ZHVW�RI�WKH�YLOODJH��D�ORFDWLRQ�ZKLFK�ZRXOG�EH�FRQVLGHUDEO\�GL൶FXOW�WR�JHW�WR�134 In 

DGGLWLRQ�WKH�IRRWDJH�IURP�WKH�365�YHKLFOH�UHFRUGLQJ�WKH�RSHUDWLRQ�ZRXOG�EH�DEOH�WR�FRQ¿UP�WKH�
presence of a weapon – although that footage is not available for the purposes of this research, it 

KDV�EHHQ�PDGH�DYDLODEOH�WR�WKH�LQTXLU\�DQG�WKHUHIRUH�LV�DQ�HDVLO\�YHUL¿DEOH�IDFW��
But, for these purposes, the question arises – does the status of this individual matter when 

the test must be applied in advance? It can only matter where we are using the facts to verify 

information that the sniper (and the GFC who authorised the engagement) reasonably should have 

known. 

,I�WKH�LQGLYLGXDO�ZDV�QRW�DUPHG�RU�YHUL¿DEOH�DV�D�GLUHFW�SDUWLFLSDQW�LQ�WKH�KRVWLOLWLHV��WKHUH�ZRXOG�
be a direct breach of the rules of engagement. Evidence exists as to the high level of training NZDF 

WURRSV�ZHUH�JLYHQ�E\�/HJDO�2൶FHUV�RQ�WKLV�WRSLF�135

Engagement of a single individual can only be said to hold potential civilian loss of one person. 

That is not to say that the killing of a single civilian outside of the rules of engagement is MXVWL¿HG 

���� 1=')��DERYH�Q�����DW���
127 1=')��DERYH�Q�����DW���
128 1=')��DERYH�Q�����DW���
129 1=')��DERYH�Q�����DW����
130 Hager, above n 124.

131 NZDF, above n 71.

132 1=')��DERYH�Q�����DW����DQG�.HDWLQJ��1=')���DERYH�Q�����DW����SHU�/HRQ�)R[��
133 +DJHU�DQG�6WHSKHQVRQ��DERYH�Q����DW����
134 NZDF, above n 70, at 8.

135 1=')��DERYH�Q����DW���������6HH�DOVR�1=')��DERYH�Q�����DW���
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under proportionality, but rather that this should be treated as a separate issue. It cannot alone be 

found to shift the balance of the operation, as a whole, to being indiscriminate and excessive. 

7KHUH�LV�QRW�VX൶FLHQW�LQIRUPDWLRQ�DYDLODEOH�WR�PDNH�D�GH¿QLWLYH�FRQFOXVLRQ�RQ�WKLV�PDWWHU��QRU�
GRHV�WKDW�LQÀXHQFH�WKH�RXWFRPH�RI�WKLV�UHVHDUFK��EHLQJ�DSSOLFDWLRQ�RI�WKH�SURSRUWLRQDOLW\�SULQFLSOH��

2Q�WKH�IDFWV�DYDLODEOH��WKH�1=')�SRVLWLRQ��DQG�WKH�YHUL¿DELOLW\�YLD�WKH�365��LW�VHHPV�UHDVRQDEOH�
WKDW� WKH� WDUJHW�ZDV� YHUL¿HG� DV� D� GLUHFW� SDUWLFLSDQW� ±� KRZHYHU� DV� QR� ELRPHWULF� GDWD�ZDV� DEOH� WR�
EH�WDNHQ�IURP�WKH�GHFHDVHG�WKHUH�LV�QR�ZD\�WR�FRQ¿UP�WKH�LGHQWLW\���� Furthermore, it should be 

considered that the individual alleged to have been killed by Hit & Run may have been the actual 

individual killed, being a schoolteacher may not necessarily preclude insurgent activity. However, 

WKLV�UXQV�LQ�WR�WKH�UHDOP�RI�VSHFXODWLRQ�DQG�FDQQRW�EH�YHUL¿HG��8OWLPDWHO\��WKLV�LV�VRPHWKLQJ�WKDW�WKH�
inquiry will be better placed to speak to. 

(e) Weapon malfunction 

Fenrick posits that where civilian casualties arise where “weapons hit the wrong object because of 

weapon malfunction” regard must be given to more than what happens during one attack.137 This is 

GLUHFWO\�DSSOLFDEOH�WR�WKH�$SDFKH¶V�PLVDOLJQHG�JXQVLJKWV��
He suggests that the standard measurement should be analysis of that particular weapon (or 

weapons platform) over an extended period of time – perhaps a portion of the campaign itself.138 

,W�FDQ�WKHQ�EH�VHHQ�ZKHUH�D�SDUWLFXODU�ZHDSRQ�KDV�D�KLJKHU�WKDQ�H[SHFWHG�FKDQFH�DW�PLV¿ULQJ��DQG�
therefore a higher risk of civilian impact) that the proportionality principle has potentially been 

breached. 

This has a logical basis in the case-by-case approach, as well as a practical basis. To impart 

a requirement for those making decisions to factor the statistical probability of a weapon 

malfunction across all weapons used in a particular operation would be too onerous an obligation 

and fundamentally undermine the ability of the test to protect proactively. 

The consideration of the Apache weapon platform in Afghanistan is not within the scope of 

this research. There could, however, be a basis for future analysis of the proportionality principle 

in this scope.  

C. Limitations to this Study 

This study does not seek to emulate the Inquiry, however in applying the law to Operation 

Burnham, a natural parallel can be seen. This study conducted entirely “on the papers” requiring 

some assumptions to be made. 

A large amount of the information relied upon, authored by the NZDF or by the Inquiry, has 

redacted sections. In fact, there will be other documents and information that remain entirely 

FODVVL¿HG�DQG�XQDYDLODEOH�IRU�UHYLHZ��7KHUH�LV��WKHUHIRUH��D�UHTXLUHPHQW�IRU�YHUDFLW\�WR�EH�DVVXPHG�
LQ�PDQ\�FDVHV��7KLV�ZDV�DFKLHYHG�LQ�WZR�ZD\V��WKH�¿UVW�EHLQJ�WKDW�WKH�GRFXPHQWV�SXEOLVKHG�E\�WKH�
,QTXLU\�DUH�OLNHO\�WR�UHÀHFW�WKH�LQIRUPDWLRQ�XQGHU�UHYLHZ�LQ�WRWDOLW\��DV�ZHOO�DV�E\�FURVV�UHIHUHQFLQJ�
certain information against other documents from other sources – the more consistent an indicated 

fact was, the greater the ability to rely upon it. 

���� 1=')��DERYH�Q�����DW����
137 Fenrick, above n 58, at 499, 500.

138 Fenrick, above n 58, at 500.
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There too, must be an assumption that the NZDF has cooperated fully in preparing and 

producing these documents. The fact that documents “went missing” and only surfaced later in the 

process indicates that this may not have been the case.139 Once again this required cross referencing 

of fact. More weight was placed on documents produced prior to the operation – especially given 

the relevant time for conducting the test. 

Not only was the Inquiry provided with greater, and less redacted information, so too did they 

have the opportunity to question, cross examine, and evaluate the weight of evidence based on 

traditional features of testimony. This was not an option in conducting this research. It must be 

noted that while care was taken to cross reference all facts relied upon, there was no way to emulate 

these conditions. 

As a result, whilst thorough, this analysis may only be taken as an application as to the 

information as publicly available at the time of conducting this study. Serious concerns do not exist 

that the information relied upon is entirely false or unreliable, but the caveat must be acknowledged. 

III. &ඈඇർඅඎൽංඇ඀�5ൾආൺඋ඄ඌ

'LVFXVVLQJ� SURSRUWLRQDOLW\� LV� GL൶FXOW� IRU� WZR� UHDVRQV��7KH�¿UVW�� WKDW� WKH� HTXDWLRQ� DVNV� IRU� WKH�
EDODQFLQJ�RI�WZR�LQKHUHQWO\�GL൶FXOW�WR�GH¿QH�FRQFHSWV��0LOLWDU\�DGYDQWDJH�LV�DQ�DEVWUDFW�FRQFHSW�
LQÀXHQFHG�E\�FRQWH[W��'L൵HULQJ�PLOLWDU\�GRFWULQHV�ZLOO�FRQVLGHU�DGYDQWDJHV�LQ�GL൵HUHQW�OLJKWV�140 

5HFRQFLOLQJ�WKHVH�GL൵HUHQFHV�ZKHQ�FRQVLGHULQJ�WKH�DSSURSULDWHQHVV�RI�PLOLWDU\�DFWLRQ�EHFRPHV�D�
GL൶FXOW�QHFHVVLW\��

Civilian impact carries the same issues, what value does one place on a human life? The law 

does not ask for a certain ratio or number of expected casualties – nor should it. The case-by-case 

DSSURDFK�LV�WKH�DSSURSULDWH�PHWULF�IRU�VXFK�D�EDODQFLQJ�DFW��EXW�WKLV�WRR�EULQJV�GL൶FXOWLHV�141 Each 

WLPH�DQ�DSSOLFDWLRQ�RI�WKLV�WHVW�LV�PDGH��GL൵HUHQW�DQG�IDFW�VSHFL¿F�FRQVLGHUDWLRQV�PXVW�EH�DFFRXQWHG�
for. 

This highlights the broader nature of international law when compared to domestic legislation. 

The very nature of the proportionality rule arises from a single sentence, it is not a step by step 

black letter approach that one must take, but rather an informed and academic understanding of 

ERWK�WKH�EURDGHU�FRQFHSW�DQG�WKH�VSHFL¿F�VFHQDULR��
It is undeniable that Protocol I allows for some civilian casualties.142 But even at the very origin 

RI�WKH�GLVFXVVLRQ��WKH�1$72�5HSRUW�LGHQWL¿HV�WKDW�143

… it is much easier to formulate the principle of proportionality in general terms than it is to apply 

it to a particular set of circumstances because the comparison is often between unlike quantities and 

values. 

In the hypothetical, the principle can be clearly seen to be met or breached– it would be an almost 

unanimous understanding that a high value target would not be prohibited from attack just “merely 

139 7KRPDV�0DQFK�³&UXFLDO�HYLGHQFH�VXGGHQO\�XSVHWV�%XUKQDP�LQTXLU\´�����6HSWHPEHU�������6WX൵��ZZZ�VWX൵�FR�Q]�!��
140 ICTY, above n 1, at 50.

141 ICTY, above n 1, at 50.

142 Barber, above n 8, at 499.

143 ICTY, above n 1, at 48.



2021 Proportionality in Theory and Practice: Operation Burnham 59

EHFDXVH� D� IDUPHU� LV� SORZLQJ� D�¿HOG� LQ� WKH� DUHD´�144 When it comes to actual application of the 

principle however, the questions to be asked and indeed their answers, exist in a grey area where 

proportionality (or lack thereof) is not immediately obvious. 

,W� LV� WKLV� DEVWUDFW� DSSOLFDWLRQ� WKDW� WKLV� UHSRUW� ¿QGV� LWVHOI� UHJDUGLQJ� 2SHUDWLRQ� %XUQKDP��
7KH� UHDOLWLHV� RI�ZDUIDUH� DUH� VXFK� WKDW� WKHVH� TXHVWLRQV� GR� QRW� ¿QG� WKHPVHOYHV� HDVLO\� DQVZHUHG��
Consideration must be given to the intricacies of actual and anticipated military advantage, to the 

H൵HFWV�RI�WKH�GHFLVLRQ�WR�LQYROYH�DLU�VXSSRUW��WR�FRQGXFW�WKH�RSHUDWLRQ�DW�QLJKW��DQG�D�WKRXVDQG�RWKHU�
IDFWRUV�WKDW�VKLIW�WKH�EDODQFH�IRU�DQG�DJDLQVW�D�¿QGLQJ�RI�SURSRUWLRQDOLW\��

Yet the conclusion of this research in consideration of the factors envisaged by those who 

SODQQHG�RU�GHFLGHG�XSRQ�WKH�RSHUDWLRQ��DV�ZHOO�DV�WKRVH�ZKR�H[HFXWHG�LW��LGHQWL¿HV�WKH�IROORZLQJ��

In the eyes of the reasonable military commander, the anticipated military advantage of Operation 
%XUQKDP�ZDV�JUHDWHU�WKDQ�H[SHFWHG�FLYLOLDQ�LPSDFW�WR�D�VX৽FLHQW�GHJUHH�IRU�D�¿QGLQJ�RI�SURSRUWLRQDOLW\�
XQGHU�WKH�ODZV�RI�DUPHG�FRQÀLFW��

144 ICTY, above n 1, at 48.


