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I. ,ඇඍඋඈൽඎർඍංඈඇ

The New Zealand courts regularly decline to address issues of constitutional law that come before 

them. In 1JDURQRD�Y�$WWRUQH\�*HQHUDO,1 for instance, it was anticipated that the Supreme Court 

ZRXOG�R൵HU� D�YLHZ�RQ� WKH� OHJDO� HQIRUFHDELOLW\�RI� WKH�PDQQHU� DQG� IRUP� UHVWULFWLRQV� LQ� V�����RI�
WKH�(OHFWRUDO�$FW�������6HFWLRQ�����SXUSRUWV�WR�UHVWULFW�3DUOLDPHQW¶V�DELOLW\�WR�HQDFW�DPHQGLQJ�RU�
repealing legislation in respect of certain provisions relating to the holding of democratic elections 

unless certain procedural requirements (which are more cumbersome than for the ordinary passage 

of legislation) are met. Legal enforceability of the manner and form restrictions was essential to 

WKH�DSSHOODQWV¶�FDVH��DQG�WKH�&URZQ�FRQFHGHG�LQ�DUJXPHQW�WKDW�VXFK�UHVWULFWLRQV�DUH�H൵HFWLYH�DV�D�
matter of law.2 However, the Court declined to express any general view on the issue. As a result, 

WKH�OHJDO�H൵HFWLYHQHVV�RI�WKH�PDQQHU�DQG�IRUP�UHVWULFWLRQV�LQ�V������ZLWK�LWV�LPSRUWDQW�LPSOLFDWLRQV�
IRU�WKH�QDWXUH�DQG�H൵HFW�RI�SDUOLDPHQWDU\�VRYHUHLJQW\�DQG�FRQVWLWXWLRQDO�SURWHFWLRQ�RI�WKH�HOHFWRUDO�
process, remains unresolved. 

This judicial approach seems odd. We expect courts to decide questions of law fearlessly, 

LQGHSHQGHQWO\� DQG� GH¿QLWLYHO\�� 7KLV� H[SHFWDWLRQ� UHÀHFWV� WKH� FRXUWV¶� DXWKRULWDWLYH� UROH� ZLWK�
respect to legal questions, including questions that relate to constitutional matters. This article 

is motivated by an instinct that judicial refusals to engage with constitutional questions reveal 

VRPHWKLQJ�LPSRUWDQW�DERXW�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�SUDFWLFH��,W�KDV�WZR�NH\�DLPV��7KH�¿UVW�
aim is to identify deliberate non-engagement with constitutional issues as a particular phenomenon 

RI�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�MXULVSUXGHQFH��7KLV�DQDO\VLV�EHJLQV�LQ�3DUW�,,��ZKLFK�H[SODLQV�WKH�
H[SHFWDWLRQ�WKDW�WKH�FRXUWV�ZLOO�SURYLGH�GH¿QLWLYH�DQVZHUV�WR�TXHVWLRQV�RI�FRQVWLWXWLRQDO�ODZ��3DUW�,,,�
WKHQ�LGHQWL¿HV�VSHFL¿F�H[DPSOHV�RI�WKH�FRXUWV�IDLOLQJ�WR�GHWHUPLQH�TXHVWLRQV�RI�FRQVWLWXWLRQDO�ODZ�
fully and with certainty. It is suggested that these “judicial abeyances” may involve the court 

refusing to determine an issue of obvious constitutional importance, but may equally involve the 

resolution of the substantive issue before the court without engaging in explicitly constitutional 

reasoning.3 While I do not survey New Zealand case law exhaustively, I identify a number of 

examples of this phenomenon suggesting that judicial abeyances are an aspect of constitutional 

practice worthy of scholarly attention. 

7KH�DUWLFOH¶V�VHFRQG�DLP�LV�WR�R൵HU�DQ�H[SODQDWLRQ�IRU�WKLV�SKHQRPHQRQ��ZKLFK�LV�SUHVHQWHG�LQ�
3DUW�,9��0\�DQDO\VLV�KHUH�LV�PRUH�VSHFXODWLYH��DQG�,�R൵HU�WZR�EURDG�IUDPHZRUNV�IRU�FRQVLGHUDWLRQ��


� Faculty of Law, University of Auckland.

1 1JDURQRD�Y�$WWRUQH\�*HQHUDO [2018] NZSC 123, [2019] 1 NZLR 289.

2 1JDURQRD�Y�$WWRUQH\�*HQHUDO��1=6&�����������>����@�1=6&�7UDQV����DW����
3 The term is adapted from Michael Foley 7KH�6LOHQFH�RI�&RQVWLWXWLRQV��*DSV��³$EH\DQFHV´�DQG�3ROLWLFDO�7HPSHUDPHQW�

LQ�WKH�0DLQWHQDQFH�RI�*RYHUQPHQW (Routledge, Abingdon (UK), 2011). 
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7KH� ¿UVW� LV� MXGLFLDO� GHIHUHQFH� WR� SROLWLFDO� DFWRUV� RQ� FRQVWLWXWLRQDO� TXHVWLRQV��:KLOH� WKHUH� DUH�
doctrinal and theoretical arguments in support of this view, it is not obvious on the face of the 

H[DPSOHV�LGHQWL¿HG�WKDW�WKH�FRXUWV�ZLVK�WR�HPSRZHU�RWKHU�DFWRUV�WR�WDNH�GHWHUPLQDWLYH�SRVLWLRQV�
RQ� WKHVH� LVVXHV�� )XUWKHU�� JLYHQ� WKH� ULVNV� ORQJ� LGHQWL¿HG� LQ� WKH� OLEHUDO� FRQVWLWXWLRQDOLVW� WUDGLWLRQ�
associated with political actors determining their own limitations, I argue that we should be slow 

to attribute this view to the courts. 

The second possible explanation is styled as a “last resort” principle, where questions of 

constitutional law are left open until they must be resolved. On this approach, constitutional 

determination of legal questions remains a matter for the courts but the jurisdiction is exercised 

sparingly. There is doctrinal support for this approach in United States constitutional law,4 but 

in that context the principle is motivated by concern with the potential overuse of the judicial 

striked-own power. I suggest instead that a similar judicial practice in New Zealand might well be 

motivated by our own constitutional idiosyncrasies. I argue that equivocating on the answers to 

TXHVWLRQV�RI�FRQVWLWXWLRQDO�ODZ�SUHVHUYHV�1HZ�=HDODQG¶V�XQZULWWHQ�FRQVWLWXWLRQDO�VWUXFWXUH�ZKLOH�
leaving the option of legal resolution available if required in future circumstances. The possibility 

WKDW� D�PRUH�GH¿QLWLYH� OHJDO�SRVLWLRQ�ZLOO� EH� HQIRUFHG� LQ� WKH� IXWXUH� DOVR� FRQGLWLRQV� WKH� H[HUFLVH�
of political power in a way reminiscent of the written constitutional tradition, albeit without the 

same reliance on a conceptual of fundamental law. These considerations potentially explain why 

the courts can be more circumspect with respect to deciding live constitutional issues than they 

otherwise might be.

One caveat is in order before the substantive analysis begins. While I seek to describe and 

explain the phenomenon of judicial abeyances in the New Zealand constitution, I do not attempt 

to justify or defend that practice. If my argument is accepted, judicial abeyances may well be 

GHVLUDEOH�LQ�VRPH�FLUFXPVWDQFHV��+RZHYHU��WKHUH�DUH�DOZD\V�WUDGH�R൵V�WR�EH�PDGH�ZKHQ�HVFKHZLQJ�
GH¿QLWLYH�� HQIRUFHDEOH� FRQVWLWXWLRQDO� OLPLWV��1RUPDWLYHO\� DVVHVVLQJ� WKHVH� WUDGH�R൵V� LV� FRPSOH[��
and lies beyond the scope of the present analysis. The initial task is simply to identify the relevant 

practice and supply a possible explanation for it. 

II. (එඉൾർඍංඇ඀�&ൾඋඍൺංඇඍඒ�ൿඋඈආ�&ඈඇඌඍංඍඎඍංඈඇൺඅ�/ൺඐ

Why do we expect certainty from the courts with respect to the resolution of issues of constitutional 

ODZ"�7KHUH� DUH� WZR� EURDG� DQVZHUV� WR� WKDW� TXHVWLRQ�� 7KH� ¿UVW� DQVZHU� LV� WKDW� OHJDO� FHUWDLQW\� LV�
desirable. The rule of law requires that law is prospective, coherent and clear in its expression, and 

relatively predictable in its application. Courts need to actually decide cases for these objectives 

to be achieved. The second answer is that constitutional certainty is desirable. Liberal theories of 

constitutionalism in particular place considerable value on the limitation of government power 

WKURXJK�ODZ��7KH�LPSOLFLW�DVVXPSWLRQ�KHUH�LV�WKDW�FRQVWLWXWLRQDO�ODZ�LV�VX൶FLHQW�FHUWDLQW\�DQG�FOHDU�
to supply enforceable standards. These two answers are distinct but mutually reinforcing. 

4 See Ashwander v Tennessee Valley Authority�����86������������
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A. Legal Certainty

The rule of law stands against both absolute power and arbitrary government decision-making.5 In 

GRLQJ�VR�LW�LPSOLFLWO\�HQGRUVHV�DQG�VXSSRUWV�D�SUHIHUHQFH�IRU�FHUWDLQW\�DQG�SUHGLFWDELOLW\��'L൵HUHQW�
accounts of the rule of law render this implicit support more or less explicit. 

We can see this emphasis on certainty and predictability with some clarity in liberal formulations 

of the rule of law in particular. Hayek, for example, placed “fair certainty” at the very centre of his 

vision of the rule of law:�

Stripped of all technicalities, [the rule of law] means that government in all its actions is bound by 

UXOHV�¿[HG�DQG�DQQRXQFHG�EHIRUHKDQG²UXOHV�ZKLFK�PDNH�LW�SRVVLEOH�WR�IRUHVHH�ZLWK�IDLU�FHUWDLQW\�
KRZ�WKH�DXWKRULW\�ZLOO�XVH�LWV�FRHUFLYH�SRZHUV�LQ�JLYHQ�FLUFXPVWDQFHV�DQG�WR�SODQ�RQH¶V�LQGLYLGXDO�
D൵DLUV�RQ�WKH�EDVLV�RI�WKLV�NQRZOHGJH�

A concern with the arbitrary or otherwise unconstrained exercise of government power is evident 

KHUH��+D\HN�VHHNV�WR�HPSOR\�UXOH�RI�ODZ�FHUWDLQW\�DV�EDOODVW�WR�R൵VHW�WKH�ULVN�WKDW�WKH�XQSUHGLFWDEOH�
XVH�RI�JRYHUQPHQW�DXWKRULW\�ZLOO�DPRXQW� WR�DEXVH��%XW�+D\HN¶V�YHUVLRQ�RI� WKH�UXOH�RI� ODZ�DOVR�
VSHFL¿FDOO\�KLJKOLJKWV�WKH�EHQH¿WV�RI�FHUWDLQW\�DQG�SUHGLFWDELOLW\�IRU�WKRVH�ZKR�DUH�VXEMHFW�WR�WKH�
ODZ��:KHQ�WDNLQJ�D�SDUWLFXODU�DFWLRQ�RU�DUUDQJLQJ�RQH¶V�D൵DLUV��³>W@KH�ODZ�WHOOV�>WKH�LQGLYLGXDO@�ZKDW�
facts he [or she] may count on and thereby extends the range within which he [or she] can predict 

the consequences of his [or her] actions”.7 Controlling and focusing the power of the state through 

law helps to maximise the liberty of the individual. On this view of the rule of law, certainty and 

predictability are vital touchstones for freedom. 

On other interpretations of the rule of law, certainty and predictability emerge as a consequence 

RI�PRUH�IXQGDPHQWDO�UHTXLUHPHQWV��)XOOHU¶V�LQÀXHQWLDO�DFFRXQW�RI�WKH�³LQWHUQDO�PRUDOLW\�RI�ODZ´�
LGHQWL¿HV� D�QXPEHU�RI� UHTXLUHPHQWV�QHFHVVDU\� IRU�ERWK� WKH� H൶FDF\�RI� ODZ�DQG� WR� VHFXUH� ODZ¶V�
normative value.8 These requirements include standards of accessibility, prospectivity, intelligibility, 

consistency and stability, which each contributing to a certain and predictable legal framework. On 

this account, certainty and predictability are not always mentioned explicitly as primary rule of 

law requirements. However, these properties do emerge from the essential requirements of a just 

and functioning legal system. A legal system founded on laws that are accessible, prospective, 

intelligible, consistent and stable will be a system where laws are reasonably predictable and 

certain. 

)XOOHU¶V� DFFRXQW� LV� D�XVHIXO� WRXFKVWRQH�EHFDXVH�KLV�YHUVLRQ�RI� WKH� UXOH�RI� ODZ� LV�RQH�RI� WKH�
few to directly acknowledge the important role of the courts in determining legal issues. Nestled 

in his discussion of the problems with retrospective law and the need for a legal system to 

SURPRWH�SURVSHFWLYLW\��)XOOHU�FRQ¿UPV�WKDW�MXGLFLDO�GHWHUPLQDWLRQ�RI�OHJDO�TXHVWLRQV�LV�D�QHFHVVDU\�
requirement for satisfying his version of the rule of law:9

5 See, for example, TRS Allan “The Rule of Law” in David Dyzenhaus and Malcolm Thorburn (eds) Philosophical 
Foundations of Constitutional Law��2[IRUG�8QLYHUVLW\�3UHVV��2[IRUG������������

�� FA Hayek The Road to Serfdom (Routledge, London, 1944) at 72.

7 FA Hayek The Constitution of Liberty��5RXWOHGJH��/RQGRQ��������DW����±����
8 Lon L Fuller The Morality of Law��<DOH�8QLYHUVLW\�3UHVV��1HZ�+DYHQ��&7����������
9 $W����
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When a dispute arises concerning the meaning of a particular rule, some provision for the resolution 

of the dispute is necessary. […] Obviously the judge must decide the case. If every time doubt arose 

DV�WR�WKH�PHDQLQJ�RI�D�UXOH��WKH�MXGJH�ZHUH�WR�GHFODUH�WKH�H[LVWHQFH�RI�D�OHJDO�YDFXXP��WKH�H൶FDF\�RI�
the whole system of prospective rules would be seriously impaired. 

This gives expression to what is often only an instinct.10 A mechanism for clearly resolving disputes 

about what the law requires is a feature of any functioning legal system that takes seriously the 

control of government power and the liberty of the individual. Where the courts fail to determine a 

question of law that comes before them for decision, they are failing in some aspect of their basic 

function in a system of law that ought to trend towards certainty and predictability. This makes 

VHFXULQJ�WKH�EHQH¿WV�RI�WKH�UXOH�RI�ODZ�PRUH�GL൶FXOW��
)RU�H[DPSOH��D�FOHDU�ULVN�ÀRZLQJ�IURP�WKH�MXGLFLDO�IDLOXUH�WR�GHWHUPLQH�D�TXHVWLRQ�RI�ODZ�LV�WKDW�

other parties with no legitimate authority will push their preferred interpretation with impunity. 

Susan Koniak has neatly demonstrated this risk in her analysis of two contrasting decisions dealing 

with the obligations on lawyers to report the fraudulent activities of their securities clients.11 In SEC 
v National Student Marketing Corp,12 the Court ruled that lawyers are subject to obligations make 

WR�R൶FLDO�UHSRUWV�ZKHUH�WKH\�EHFRPH�DZDUH�RI�IUDXGXOHQW�DFWLYLWLHV��:KLOH�WKLV�¿QGLQJ�WHFKQLFDOO\�
constituted a win for the regulator, the Court expressly refused to specify the actual reporting 

obligations on lawyers with any precision.13 As a result, the ruling in the case failed to displace 

WKH�YLHZ�KHOG�E\�WKH�DGYLVLQJ�ODZ\HUV�WKDW�WKH�GXW\�RI�FOLHQW�FRQ¿GHQWLDOLW\�ZDV�WKH�FRQWUROOLQJ�
IDFWRU� LQ� VXFK� FDVHV��7KLV� DEVROXWLVW� YLHZ�RI� FRQ¿GHQWLDOLW\� UHTXLUHPHQWV� FRQWLQXHG� LQ� WKH� IDFH�
of strong protests from the securities regulator, who interpreted the relevant legal requirements 

YHU\�GL൵HUHQWO\�LQ�OLJKW�RI�LWV�FRQFHUQV�WR�LGHQWLI\�DQG�DGGUHVV�IUDXGXOHQW�FRQGXFW��:LWKRXW�FOHDU�
endorsement from the courts, however, the regulator lacked any legitimate authority beyond its 

RZQ� DVVHUWLRQV� RI� VWDWH� SRZHU� WR� VHULRXVO\� FKDOOHQJH� WKH� OHJDO� SURIHVVLRQ¶V� YLHZ�ZLWK� LWV� RZQ�
interpretation.14�,Q�DEVHQFH�RI�D�GH¿QLWLYH�UXOLQJ��³WKH�FRXUW�DEGLFDWHG�LWV�UHVSRQVLELOLW\��OHDYLQJ�WKH�
state and the bar to battle over the shape of law”.15 An issue that should have been determined in 

accordance with the rule of law was left to the arbitrary outcome of a battle of wills.

Later, in Ackerman v Swartz,�� a contrasting approach was adopted when the Court addressed 

VXEVWDQWLDOO\�VLPLODU�LVVXHV�LQ�PRUH�GH¿QLWLYH�WHUPV��,Q�WKLV�VHFRQG�FDVH��WKH�&RXUW�17

[…] asserted that courts have the power to control the dispute. Moreover, the court articulated the law. 

,W�DVVHUWHG�WKDW�FRQ¿GHQWLDOLW\�PXVW�\LHOG�ZKHQ�D�ODZ\HU�GLVFRYHUV��DIWHU�LVVXLQJ�DQ�RSLQLRQ�OHWWHU�WKDW�
WKH�ODZ\HU�NQRZV�ZLOO�EH�LQFOXGHG�ZLWK�RWKHU�R൵HULQJ�GRFXPHQWV�GLVVHPLQDWHG�WR�WKLUG�SDUWLHV��WKDW�
statements made in that opinion are materially misleading.

10 The idea is perhaps under-emphasised in modern scholarship because it is simply accepted, along with Locke, that 

D�³NQRZQ�DQG�LQGL൵HUHQW�-XGJH��ZLWK�$XWKRULW\�WR�GHWHUPLQH�DOO�GL൵HUHQFHV�DFFRUGLQJ�WR�WKH�HVWDEOLVKHG�/DZ´�LV�D�
feature of any constitutional state: John Locke 7ZR�7UHDWLVHV�RI�*RYHUQPHQW (Peter Laslett (ed), Cambridge University 

3UHVV��&DPEULGJH��������DW������
11 6XVDQ�3�.RQLDN�³:KHQ�&RXUWV�5HIXVH�WR�)UDPH�WKH�/DZ�DQG�2WKHUV�)UDPH�LW�WR�7KHLU�:LOO´������±���������6RXWKHUQ�

California Law Review 1075.

12 Securities and Exchange Commission v National Student Marketing Corporation ����)�6XSS������''&�������
13 At 713.

14 See Koniak, above n 11, at 1082.

15 At 1083.

��� Ackerman v Swartz 947 F 2d 841 (7th Cir 1991).

17 Koniak, above n 11, at 1088.
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$V�WKH�&RXUW�KDG�GHWHUPLQHG�D�FOHDU�UXOH�WKDW�GHVSLWH�REOLJDWLRQV�RI�FRQ¿GHQFH�WKHUH�ZDV�D�GXW\�WR�
report fraudulent statements, and legal advisors were forced to change their practice as a result. In 

.RQLDN¶V�DVVHVVPHQW��³>W@KH�FRXUW�WRRN�UHVSRQVLELOLW\�IRU�DUWLFXODWLQJ�WKH�ODZ�>«@�,W�VWHSSHG�LQWR�
the fray. It acted like a court”.18�,W�LV�QRW�KDUG�WR�VHH�WKDW�XQGHUO\LQJ�.RQLDN¶V�DVVHVVPHQW�LV�D�YLHZ�
WKDW�LW�LV�GHUHOLFWLRQ�RI�WKH�FRXUWV¶�EDVLF�GXW\�WR�WKH�OHJDO�V\VWHP�WR�IDLO�WR�IXOO\�UHVROYH�WKH�TXHVWLRQ�
RI�ODZ�EHIRUH�LW�LQ�GH¿QLWLYH�WHUPV��7KH�Ackerman Court discharged this basic duty, whereas the 

National Student Marketing Corp Court did not. 

B. Liberal Constitutionalism

The rule of law requirement that courts determine legal questions takes on special prominence in 

a constitutional context. Liberal theories of constitutionalism in particular turn on a concept of 

fundamental law,19 which provides a shared framework for politics and seeks to limit state action. 

This fundamental law must be applied clearly and robustly in order to maintain the constitutional 

legitimacy of the government. Under orthodox separation of powers principles, it is the role of the 

courts to determine whether government has acted lawfully and therefore constitutionally. 

The most celebrated moment in this constitutional tradition is still the decision of the 

8QLWHG�6WDWHV¶�6XSUHPH�&RXUW� LQ�Marbury v Madison.20�:KHQ�FRQ¿UPLQJ� WKH�6XSUHPH�&RXUW¶V�
jurisdiction to strike down legislation inconsistent with the Constitution, Marshall CJ famously 

held that it is “emphatically the province and duty of the Judicial Department to say what the 

law is”.21�7KLV�¿QGLQJ�PHOGHG�³FRQVWLWXWLRQ´�DQG�³ODZ´��VR�WKDW�FRQVWLWXWLRQDO�SUHVFULSWLRQV�FRXOG�
be enforced as legal imperatives. It becomes a necessary function of the judiciary to determine 

constitutional and unconstitutional conduct on this approach. 

While Marbury can sometimes be seen an example of United States exceptionalism, its 

LQÀXHQFH�LV�EURDG��7LPH�DQG�DJDLQ�WKH�FRXUWV�LQ�GL൵HUHQW�MXULVGLFWLRQV�WDNH�RQ�WKH�UROH�RI�SURYLGLQJ�
GH¿QLWLYH�OHJDO�UXOLQJV�RQ�FRQVWLWXWLRQDO�TXHVWLRQV��7KH�+LJK�&RXUW�RI�$XVWUDOLD��IRU�H[DPSOH��KDV�
accepted this position as “axiomatic” in its own constitutional context,22 suggesting that there is 

nothing inherent to the Westminster constitutional tradition preventing the courts from taking on 

DQ�DFWLYH�DQG�GH¿QLWLYH�FRQVWLWXWLRQDO� UROH��7KH�Marbury�SUHFHGHQW�KDV�DOVR�EHHQ� LQÀXHQWLDO� LQ�
unwritten constitutional jurisdictions, with the Israeli Supreme Court drawing directly on Marbury 

when asserting its own constitutional authority.23 The judgment in Marbury is a standard in the 

liberal constitutionalist tradition of fundamental law that reaches above and beyond its place in the 

cannon of United States Supreme Court decisions. 

,W�LV�WKH�SDUWLFXODU�IUDPLQJ�RI�WKH�FRXUWV¶�FRQVWLWXWLRQDO�UROH�DV�D�duty on which I place some 

emphasis. This embeds into the jurisdiction to determine the application of constitutional law a 

commensurate responsibility to do so on appropriate occasions. In Marbury itself, Chief Justice 

Marshall makes this abundantly clear:24

18 At 1089.

19 See, for example, Dieter Grimm Constitutionalism: Past, Present and Future��2[IRUG�8QLYHUVLW\�3UHVV��2[IRUG��������
20 Marbury v Madison 5 US 1 Cranch 137 (1803).

21 At [141].

22 $WWRUQH\�*HQHUDO��:$��Y�0DUTXHW�>����@�+&$����DW�>��@�������������&/5�����DW�����
23 United Mizrahi Bank v Migdal Cooperative Village�>����@�,VU6&�����������DW�����
24 Marbury v Madison, above n 20, at [142].
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[…] if both the law and the constitution apply to a particular case, so that the court must either decide 

that case conformably to the law, disregarding the constitution; or conformably to the constitution, 

GLVUHJDUGLQJ�WKH�ODZ��WKH�FRXUW�PXVW�GHWHUPLQH�ZKLFK�RI�WKHVH�FRQÀLFWLQJ�UXOHV�JRYHUQV�WKH�FDVH��7KLV�
is of the very essence of judicial duty.

The judicial function with respect to constitutional law is not just an exclusive jurisdiction, but a 

necessary function for ensuring the constitutionality of government actions. Marbury is not 

a licence for the courts to overstep their acknowledged boundaries. Some matters – even some 

constitutional matters – may properly be considered political questions in respect of which political 

remedies are the most appropriate.25 But questions of constitutional law do require answers – and 

judicial answers at that. 

7KLV�LGHD�LV�SHUYDVLYH��DQG�DOWKRXJK�LWV�RULJLQV�OLH�LQ�OLEHUDO�FRQVWLWXWLRQDO�WKHRU\�LWV�LQÀXHQFH�
is much wider. Arch-political constitutionalist Adam Tomkins rests his own constitutional theory 

on an overtly republican vision that empowers government institutions, rather than liberal account 

of constitutional morality that might seek to constrain government action.�� When addressing the 

role of the courts in his constitutional theory, Tomkins is clear that clear judicial determination of 

the law still matters:27

A core function of the courts in constitutional law is to declare what legal powers the government has. 

It is a fundamental rule of constitutional law that the government has only such powers as are clearly 

conferred upon it by the law. Where the government has acted without legal authority, the courts 

should be robust in declaring such action unlawful. 

*RYHUQPHQW�GRHV�QRW�LQFOXGH�3DUOLDPHQW�RQ�WKLV�DFFRXQW��ZKLFK�LV�ZK\�7RPNLQV¶�DUJXPHQW�GRHV�
QRW� DPRXQW� WR� D� OLEHUDO� MXVWL¿FDWLRQ� RI� MXGLFLDO� SRZHU� LQ� WKH� FRQVWLWXWLRQ�� 3DUOLDPHQW� UHPDLQV�
supreme, determining the law that the courts must then apply. But the value of a judicially robust 

application of constitutional law is still very much apparent, as this is required to ensure that the 

JRYHUQPHQW�LV�LQ�IDFW�DFWLQJ�LQ�DFFRUGDQFH�ZLWK�3DUOLDPHQW¶V�LQWHQW��
*LYHQ�WKHVH�GL൵HUHQW�FRQVWLWXWLRQDO�WKUHDGV�LQ�IDYRXU�RI�MXGLFLDO�GHWHUPLQDWLRQ�RI�FRQVWLWXWLRQDO�

ODZ�� LW� LV�XQVXUSULVLQJ� WKDW� WKLV�VDPH�LGHD� WKDW� WKH�FRXUWV�VKRXOG�GH¿QLWLYHO\�VSHDN�RQ�PDWWHU�RI�
constitutional law has received recognition from the New Zealand courts. In $WWRUQH\�*HQHUDO�
v Taylor the Court of Appeal went as far as to suggest that questions of constitutional law relating 

WR�3DUOLDPHQW¶V�OHJDO�DXWKRULW\�³UHFRXUVH�PXVW�EH�KDG�WR�WKH�FRXUWV�«�IRU�DQ�DXWKRULWDWLYH�DQVZHU´�28 

While not mentioned explicitly, the parallels here with Marbury have been noted by commentators.29 

There are also connections to be found with the Westminster constitutional tradition. Geiringer 

argues that the decision reveals a preference for “Diceyan notions of the supremacy and objectivity 

RI�ODZ´�DQG�³WKH�LQGHSHQGHQW�UROH�RI�MXGJHV�LQ�¿QGLQJ��GHFODULQJ�DQG�HQIRUFLQJ�LW´�30 The judicial 

25 At [75]–[77].

��� See especially Adam Tomkins Our Republican Constitution (Hart, Oxford, 2005).

27 $GDP�7RPNLQV�³7KH�5ROH�RI�WKH�&RXUWV�LQ�WKH�3ROLWLFDO�&RQVWLWXWLRQ´�����������87/-���DW���
28 $WWRUQH\�*HQHUDO�Y�7D\ORU�>����@�1=&$������>����@���1=/5����DW�>��@�
29 Claudia Geiringer “The Constitutional Role of the Courts under the NZ Bill of Rights: Three Narratives from 

$WWRUQH\�*HQHUDO�Y�7D\ORU´�����������9LFWRULD�8QLYHUVLW\�RI�:HOOLQJWRQ�/DZ�5HYLHZ�����DW����±����
30 $W�����
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function is understood here as being directly concerned with answering questions of law in 

FRQVWLWXWLRQDOO\�VLJQL¿FDQW�FDVHV�31

,�FRQFOXGH� WKLV�VHFWLRQ�ZLWK�D�¿QDO�1HZ�=HDODQG�H[DPSOH�� ,Q�1JƗWL�:KƗWXD�ƿUDNHL�7UXVW�Y�
$WWRUQH\�*HQHUDO,32 the appellant sought recognition of its rights to challenge a Ministerial decision 

to transfer land to other iwi interests as part of the settlement of historical Treaty grievances. 

Legal recognition of those rights potentially sit at odds with the political nature of settlement 

QHJRWLDWLRQV��DQG�ULVNHG�R൵HQGLQJ�WKH�SULQFLSOH�RI�QRQ�LQWHUIHUHQFH�LQ�SDUOLDPHQWDU\�SURFHHGLQJV�
JLYHQ� WKH�SUDFWLFH�RI�¿QDOLVLQJ� VHWWOHPHQWV� WKURXJK� OHJLVODWLRQ��7KH�FRQYHQWLRQDO� OHJDO�SRVLWLRQ�
is that such matter are not amenable to review by the courts.33 The High Court and the Court of 

$SSHDO�VWUXFN�RXW�1JƗWL�:KƗWXD¶V�FODLP�RQ�SUHFLVHO\�WKHVH�JURXQGV�34 However, the Supreme Court 

found much more weight could be given to the rights possibly impugned. The majority stated in 

its judgment that it could not ignore “the function of the courts to make declarations as to rights”.35 

Elias CJ, writing in the minority, put the point more forcefully: “[w]here claims of right or legal 

interest are made in our constitutional order, it is the function of the courts to determine them”.�� 

I think this is precisely how we imagine the courts discharging their function in our constitution. 

Legal questions should be addressed directly and fully, providing resolution of the dispute before 

the court and clarifying the constitutional position. We do not need a theory of judicial supremacy 

to recognise the important role played by principled inquiry into, and resolution of, constitutional 

disputes in accordance with the law. 

III. ,ൽൾඇඍංൿඒංඇ඀�-ඎൽංർංൺඅ�$ൻൾඒൺඇർൾඌ

Despite these rule of law values and constitutional expectations, the New Zealand courts do not 

always resolve issues of constitutional law that fall before them for resolution. This may occur 

EHFDXVH�WKH�FRXUW�H[SOLFLWO\�UHIXVHV�WR�R൵HU�DQ\�YLHZ�RQ�WKH�FRQVWLWXWLRQDO�PDWWHUV�DW�DOO��LQ�ZKLFK�
case the deliberate act of placing engagement with such matters into abeyance is apparent. In other 

cases a lack of constitutional engagement may occur because the court resolves the dispute before 

it with reference to non-constitutional doctrines and principles – that is, with an exclusive reliance 

on ordinary law. We might term this under-determination of constitutional matters a “constructive 

abeyance”. This Part III sets out examples of each type of judicial abeyance in New Zealand 

constitutional decision-making. 

31 $WWRUQH\�*HQHUDO�Y�7D\ORU��&$���DERYH�Q�����DW�>��@�
32 1JƗWL�:KƗWXD�ƿUDNHL�7UXVW�Y�$WWRUQH\�*HQHUDO�>����@�1=6&�����>����@���1=/5�����
33 0LOUR\�Y�$WWRUQH\�*HQHUDO�>����@�1=$5������&$��DW�>��@��1HZ�=HDODQG�0DRUL�&RXQFLO�Y�$WWRUQH\�*HQHUDO [2007] 

1=&$������>����@���1=/5�����
34 1JƗWL�:KƗWXD�ƿUDNHL�7UXVW�Y�$WWRUQH\�*HQHUDO�>����@�1=+&������>����@���1=/5������1JƗWL�:KDWXD�ƿUDNHL�7UXVW�

Y�$WWRUQH\�*HQHUDO�>����@�1=&$������>����@���1=/5�����
35 1JƗWL�:KƗWXD�ƿUDNHL�7UXVW�Y�$WWRUQH\�*HQHUDO��DERYH�Q�����DW�>��@�
��� At [78].
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A. :K\�-XGLFLDO�³$EH\DQFHV´"

%XW�¿UVW��D�QRWH�RQ�WHUPLQRORJ\��,�KDYH�ODEHOOHG�WKH�ODFN�RI�MXGLFLDO�HQJDJHPHQW�RQ�FRQVWLWXWLRQDO�
PDWWHUV�DQ�³DEH\DQFH´�IROORZLQJ�0LFKDHO�)ROH\¶V�DQDO\VLV�RI�GHOLEHUDWH�DPELJXLWLHV�DQG�JDSV�LQ�
constitutional practice.37�)ROH\¶V� WKHVLV� LV� WKDW� DOO� FRQVWLWXWLRQDO�SUDFWLFH� UHOLHV�RQ� WKH�FRQVFLRXV�
deferral of answers to legal and political questions. Foley describes this constitutional practice in 

the following terms:38

[…] those implicit understandings and tacit agreements that could never survive the journey into 

SULQW�ZLWKRXW�FRPSURPLVLQJ�WKHLU�FDSDFLRXV�PHDQLQJV�DQG�UXLQLQJ�WKHLU�H൵HFW�DV�D�IXQFWLRQDO�IRUP�RI�
JHQXLQH�DQG�YDOXHG�DPELJXLW\��,W�LV�QRW�MXVW�WKDW�VXFK�XQGHUVWDQGLQJV�DUH�LQFDSDEOH�RI�H[DFW�GH¿QLWLRQ��
UDWKHU�WKHLU�XWLOLW\�GHSHQGV�XSRQ�WKHP�QRW�EHLQJ�VXEMHFW�WR�GH¿QLWLRQ��RU�HYHQ�WR�WKH�SURVSHFW�RI�EHLQJ�
GH¿QDEOH�

)ROH\� LGHQWL¿HV� FRQVWLWXWLRQDO� DEH\DQFHV� DV� SDUW� RI� D� ODUJHU� DUJXPHQW� WKDW� LQVWLWXWLRQDO�
accommodation within any political system requires a degree of mutual deference and respect, 

DQG� WKDW� LQ�PDQ\�FLUFXPVWDQFHV�DEH\DQFHV�IXO¿O� WKDW� UROH�PRUH�FRPSOHWHO\�DQG�H൵HFWLYHO\� WKDQ�
GH¿QLWLYH� UHVROXWLRQ� RI� FRQVWLWXWLRQDO� TXHVWLRQV��0\� SXUSRVH� LV� QRW� WR� GHIHQG� )ROH\¶V� DFFRXQW�
RI�FRQVWLWXWLRQDO�SUDFWLFH�VSHFL¿FDOO\��,QVWHDG�,�WDNH�XS�WKH�PRUH�JHQHUDO�QRWLRQ�WKDW�WKH�JDSV�LQ�
our constitutional understanding left by the courts are perhaps deliberate, and as such may serve a 

constitutional function. The language of “abeyances” seems to capture the essence of this notion of 

deliberate gaps serving a genuine constitutional purpose. 

I also adopt the term to conceptually separate deliberate refusals to engage in constitutional 

issues, leaving them un- or under-determined, from a determination of the court that, properly 

understood, there is no legal or constitutional question falling for resolution. The function of the 

courts is resolve genuine disputes that give rise to questions of law. If resolution of the legal 

questions before the court is moot,39 or the dispute has not crystalised as between the parties,40 the 

FRXUW�ZLOO�QRW�FRQVLGHU�WKH�LVVXHV��7KH�1HZ�=HDODQG�FRXUWV�DOVR�GR�QRW�R൵HU�DGYLVRU\�RSLQLRQV��
and so must be seized of a genuine dispute.41�-XGLFLDO�DEH\DQFHV�DUH�TXDOLWDWLYHO\�GL൵HUHQW�IURP�
these scenarios in that it is clearly open to the court to provide some constitutional guidance if it 

is minded to do so. 

B. Direct Abeyances

I have already foreshadowed an important recent example of the Supreme Court refusing to engage 

with a constitutional issue. 1JDURQRD�Y�$WWRUQH\�*HQHUDO concerned the issue of prisoner voting 

ULJKWV��7KH�DSSHOODQWV�FRQWHQGHG�WKDW�D�OHJLVODWLYH�DPHQGPHQW�LPSRVLQJ�D�EODQNHW�GLVTXDOL¿FDWLRQ�
RQ�YRWLQJ�D൵HFWLQJ�DOO�SULVRQHUV�ZDV�HQDFWHG�XQODZIXOO\�42�7KH�TXDOL¿FDWLRQV�IRU�HOHFWRUV�DUH�VHW�

37 Foley, above n 3.

38 At 9.

39 )ROZHU�	�5RGHULTXH�/WG�Y�$WWRUQH\�*HQHUDO�>����@���1=/5�����&$��DW����
40 See Philip A Joseph &RQVWLWXWLRQDO�DQG�$GPLQLVWUDWLYH�/DZ�LQ�1HZ�=HDODQG (4th ed, Thomson Reuters, Wellington, 

2014) at 841.

41 *D]OH\�Y�$WWRUQH\�*HQHUDO�(1995) 8 PRNZ 313 (CA) at 315.

42 (OHFWRUDO��'LVTXDOL¿FDWLRQ�RI�6HQWHQFHG�3ULVRQHUV��$PHQGPHQW�$FW������
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out in s 74 of the Electoral Act 1993, which is subject to manner and form protections against 

DPHQGPHQW�RU�UHSHDO�E\�YLUWXH�RI�V�����RI�WKH�(OHFWRUDO�$FW��6HFWLRQ��������LGHQWL¿HV�D�QXPEHU�RI�
“reserved provisions”, including:43

>«@�VHFWLRQ�����DQG�WKH�GH¿QLWLRQ�RI�WKH�WHUP�DGXOW�LQ�VHFWLRQ�������DQG�VHFWLRQ����I���VR�IDU�DV�WKRVH�
SURYLVLRQV�SUHVFULEH����\HDUV�DV�WKH�PLQLPXP�DJH�IRU�SHUVRQV�TXDOL¿HG�WR�EH�UHJLVWHUHG�DV�HOHFWRUV�
or to vote:

6HFWLRQ� ������� WKHQ� SURYLGHV� WKDW� WKH� LGHQWL¿HG� UHVHUYHG� SURYLVLRQV�PD\� RQO\� EH� DPHQGHG� RU�
repealed if passed by a 75 per cent super-majority of the members of the House of Representatives 

or if supported by a majority of electors in a national referendum. The appellants argued that the 

OHJLVODWLYH�DPHQGPHQW� LPSRVLQJ�WKH�EODQNHW�GLVTXDOL¿FDWLRQ�HQJDJHG�V�����DQG��EHFDXVH�LW�ZDV�
HQDFWHG�E\�D�EDUH�PDMRULW\�RI�WKH�PHPEHUV�RI�WKH�+RXVH��LW�ZDV�LQYDOLG�DQG�RI�QR�H൵HFW��

%HFDXVH� WKH� DSSHOODQWV¶� DUJXPHQW� LPSOLFDWHG� WKH� OHJDO� H൵HFWLYHQHVV� RI� V� ���¶V� SXUSRUWHG�
manner and form entrenchment, it carried important implications for the doctrine of parliamentary 

VRYHUHLJQW\�LQ�1HZ�=HDODQG��,W�LV�FXUUHQWO\�XQFOHDU�ZKHWKHU�3DUOLDPHQW¶V�OHJLVODWLYH�VRYHUHLJQW\�LV�
best understood as “continuing”, which would render any attempt at manner and form restrictions 

LQH൵HFWLYH��RU�³VHOI�HPEUDFLQJ´��ZKLFK�ZRXOG�DOORZ�PDQQHU�DQG�IRUP�UHVWULFWLRQV�WR�WDNH�H൵HFW�44 

+RZHYHU�� WKH� 6XSUHPH�&RXUW� GHWHUPLQHG� WKDW� SURSHUO\� FRQVWUXHG�� V� ������� RQO\� SURWHFWHG� WKH�
minimum voting age. There was, therefore, no legislative disability to disqualify prisoners from 

voting. While the case ultimately turned on this relatively discrete point of statutory interpretation, 

Ngaronoa�LV�DOVR�WKH�¿UVW�WLPH�WKH�FRXUWV�KDYH�EHHQ�FDOOHG�XSRQ�WR�FRQVLGHU�GLUHFWO\�WKH�PDQQHU�DQG�
IRUP�SURWHFWLRQ�RI�WKH�UHVHUYHG�SURYLVLRQV�LQ�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�IUDPHZRUN��7KHUH�DUH�
some statements in obiter that suggest the courts take such requirements seriously.45�$�¿UP�GHFLVLRQ�
RQH�ZD\�RU�DQRWKHU�ZRXOG�KDYH�VLJQL¿FDQW�LPSOLFDWLRQV�IRU�WKH�FRPSHWLQJ�WKHRULHV�RI�WKH�QDWXUH�
of parliamentary sovereignty in the New Zealand constitution as well as the relationship of comity 

between the political and judicial institutional branches of government. It would also clearly signal 

WKH�VWUHQJWK�RI�WKH�SURWHFWLRQ�D൵RUGHG�E\�V�����WR�WKH�UHVHUYHG�SURYLVLRQV�PRUH�JHQHUDOO\��ZKLFK�DUH�
considered essential to a fair electoral process. While the Court resolved the issue before it without 

¿QGLQJ� LW�QHFHVVDU\� WR�GLUHFWO\�FRQVLGHU� WKH� ODUJHU�FRQVWLWXWLRQDO� LVVXHV�� WKH�&URZQ�FRQFHGHG�LQ�
LWV�DUJXPHQW�WKDW�VXFK�UHVWULFWLRQV�ZHUH�OLNHO\�WR�EH�OHJDOO\�H൵HFWLYH��� This concession served as 

DQ�LQYLWDWLRQ�WR�WKH�&RXUW�WR�PDNH�D�IRUPDO�¿QGLQJ�RQ�WKLV�FUXFLDO�FRQVWLWXWLRQDO�SRLQW��+RZHYHU��
after noting that the issue was a live one, the majority refused to engage with the substantive 

issue stating simply that “we would prefer that issue to be resolved after argument on the point”.47 

In other words, the Court made a deliberate decision to leave this important constitutional issue 

unresolved. 

3HUKDSV� VRPH� ZLOO� TXHVWLRQ� WKH� VLJQL¿FDQFH� RI� WKH� GHFLVLRQ� WR� DYRLGLQJ� DGGUHVVLQJ� WKH�
constitutional issues raised by the case on the basis that the immediate dispute raised before the 

court was successfully resolved. Following McIntyre, I prefer the view that this narrow focus 

on mechanical dispute resolution overlooks the “inherent duality” of the judicial function, 

43 (OHFWRUDO�$FW�������V��������H��
44 The classic account of the distinction is HWR Wade “The Basis of Legal Sovereignty” (1955) 13 CLJ 172.

45 Shaw v Commissioner of Inland Revenue [1999] 3 NZLR 154 (CA) at [13]; Carter v Police [2003] NZAR 315 (HC) 

at 325; :HVWFR�/DJDQ�/WG�Y�$WWRUQH\�*HQHUDO [2001] 1 NZLR 40 (HC) at [91].

��� 1JDURQRD�Y�$WWRUQH\�*HQHUDO, above n 2, at 55.

47 1JDURQRD�Y�$WWRUQH\�*HQHUDO, above n 1, at [70].
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which distinguishes courts from other bodies that might settle disputes.48 Courts necessarily 

resolve disputes in the context of constitutional government, and so are intimately engaged in 

norm creation and application when discharging their dispute resolution role. Non-decisions on 

constitutional matters can frustrate this norm creation and application process, which in part may 

H[SODLQ� WKH� UXOH� RI� ODZ� DQG� FRQVWLWXWLRQDOLVW� LPSHUDWLYH� WR� HQJDJH�PRUH� GH¿QLWLYHO\�ZLWK� VXFK�
issues. In Nagornoa, however, the Court recognised that there is live constitutional issue to be 

GHWHUPLQHG��DQG�WKDW�LW�FRXOG�R൵HU�DQ�DXWKRULWDWLYH�YLHZ�RQ�WKDW�LVVXH��H൵HFWLYHO\�UHVROYLQJ�LW�DQG�
SURYLGLQJ�VLJQL¿FDQW�FODULW\�WR�1HZ�=HDODQG�FRQVWLWXWLRQDO�SUDFWLFH��EXW�XOWLPDWHO\�UHIXVHG�WR�GR�
so. Indeed, it is arguable that the Court would not be making a controversial decision by engaging 

ZLWK�WKLV�LVVXH��7KH�EDODQFH�RI�DFDGHPLF�RSLQLRQ�LV�QRZ�¿UPO\�LQ�IDYRXU�RI�WKH�YLHZ�WKDW�PDQQHU�
DQG�IRUP�HQWUHQFKPHQW�LV�YDOLG�DQ�H൵HFWLYH�XQGHU�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�DUUDQJHPHQWV�49 

At the crucial moment however, the Court has elected not to seize the opportunity available to it. 

*LYLQJ�RQO\�WKH�EULHIHVW�RI�MXVWL¿FDWRU\�UHDVRQV��LW�KDV�SUHIHUUHG�WR�SHUSHWXDWH�WKH�XQFHUWDLQW\�RI�WKH�
current legal position. The limited academic commentary available since the decision expresses 

some scepticism over whether avoiding the matter in this way was a meritorious approach.50 It is 

unlikely that the Court would have been unaware of these potential criticisms. What that seems to 

suggest is that the Court saw some value in deliberately perpetuating the uncertainty that continues 

to shroud the application of manner and from provisions in the New Zealand constitution. When 

provided with an opportunity to choose between the continuing or self-embracing theories of 

parliamentary sovereignty, the Court has elected to sit on the fence. 

Ngaronoa is not an isolated example. In Shaw v Commissioner of Inland Revenue the Court 

RI�$SSHDO� IDFHG�D� FKDOOHQJH� LQ� UHVSHFW�RI� DQ� LQGLYLGXDO¶V� WD[�DVVHVVPHQW�51 While the appellant 

accepted that the relevant provisions had been duly enacted by Parliament and that there was no 

issue of interpretation on the face of those provisions, he rather boldly argued that the provisions 

WKHPVHOYHV�ZHUH� LQYDOLG�E\�YLUWXH�RI�0DJQD�&DUWD¶V�SURKLELWLRQ�RQ�H[WUDRUGLQDU\� WD[DWLRQ��7KH�
&RXUW�GHWHUPLQHG�WKHUH�ZDV�QR�PHULW�LQ�WKH�FODLP��EXW�WKH�PDWWHU�RI�SRWHQWLDO�OLPLWV�RQ�3DUOLDPHQW¶V�
legislative sovereignty was clearly put in issue by the case. The Court was, however, happy to leave 

the matter unresolved:52

[The Court is relieved] from venturing into what happily remains in New Zealand an extra-judicial 

debate, which the good sense of parliamentarians and Judges has kept theoretical, as to whether in 

DQ\�FLUFXPVWDQFHV�WKH�MXGLFLDU\�FRXOG�RU�VKRXOG�VHHN�WR�LPSRVH�OLPLWV�RQ�WKH�H[HUFLVH�RI�3DUOLDPHQW¶V�
legislative authority to remove more fundamental kinds of substantive rights.

48 Joe McIntyre The Judicial Function: Fundamental Principles in Contemporary Judging (Springer, Singapore, 2019) 

at 71.

49 JL Robson 1HZ� =HDODQG�� 7KH� 'HYHORSPHQW� RI� LWV� /DZV� DQG� &RQVWLWXWLRQ� �6WHYHQV�� /RQGRQ�� ������ DW� ��±����
GWR Palmer and Matthew SR Palmer Bridled Power���WK�HG��2[IRUG�8QLYHUVLW\�3UHVV��0HOERXUQH��������DW������
Matthew Palmer, Claudia Geiringer and Nicola White “Appendix F: Parliamentary Sovereignty” in Constitutional 

Arrangements Committee� ,QTXLU\� WR� 5HYLHZ� 1HZ� =HDODQG¶V� ([LVWLQJ� &RQVWLWXWLRQDO� $UUDQJHPHQWV�� 5HSRUW� RI�
the Constitutional Arrangements Committee I 24A� �+RXVH� RI� 5HSUHVHQWDWLYHV�� :HOOLQJWRQ�� ������ ���� DW� �����
Paul Rishworth “New Zealand” in Dawn Oliver and Carlo Faruso (eds) How Constitutions Change: A Comparative 
Study �+DUW�3XEOLVKLQJ��2[IRUG������������DW������-RVHSK��DERYH�Q�����DW�����

50 Andrew Geddis and Marcelo Rodriguez Ferrere “New Zealand” in Richard Albert and others (eds) �����*OREDO�
Review of Constitutional Law (I·CONnect-Clough Center, 2019) 209 at 211–212; Leonid Sirota “Breaking the 

6LOHQFH��1HZ�=HDODQG¶V�&RXUWV�DQG�3DUOLDPHQW�DIWHU�$WWRUQH\�*HQHUDO�Y�7D\ORU” (2019) 30 PLR 13 at 14.

51 Shaw v Commissioner of Inland Revenue, above n 45.

52 At 158, citing &RRSHU�Y�$WWRUQH\�*HQHUDO�>����@���1=/5������+&��DW�����
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This reasoning seems to suggest even more directly that the basic constitutional issues involved 

should deliberately remain undetermined. The opportunity to provide some principled guidance on 

the matter is left to pass by. 

2QH� ¿QDO� H[DPSOH� ZLOO� VHUYH� WR� LOOXVWUDWH�P\� SRLQW�� ,Q�7H� 5ǌQDQJD� R�:KDUHNDXUL� 5HNRKX�
,QF� Y� $WWRUQH\�*HQHUDO,53 iwi challenged the ability of a Minister to introduce to the House 

SURSRVHG�OHJLVODWLRQ�WKDW�ZRXOG�JLYH�H൵HFW�WR�D�GHHG�RI�VHWWOHPHQW�EHWZHHQ�WKH�&URZQ�DQG�0ƗRUL�
LQ�UHVSHFW�RI�SDQ�0ƗRUL�FODLPV�WR�¿VKHULHV�DVVHWV��7KH�&RXUW�RI�$SSHDO�FRQ¿UPHG�WKH�RUWKRGR[�
interpretation that parliamentary sovereignty admits a principle of non-interference by the courts 

in parliamentary proceedings. However, the Court went out of its way to point out that the “exact 

VFRSH�DQG�TXDOL¿FDWLRQV´�RI�WKLV�SULQFLSOH�³DUH�RSHQ�WR�GHEDWH��DV�LV�LWV�H[DFW�EDVLV´�54 The Court, it 

seems, was content to acknowledge this uncertainty within the constitutional framework (indeed, 

has deliberately drawn attention to it) and simply left it to continue. While the immediate issue 

was squarely addressed, the larger constitutional questions that inform that issue and imbue it with 

JUHDWHU�VLJQL¿FDQFH�ZHUH�OHIW�XQUHVROYHG��

C. Constructive Abeyances 

Sometimes judicial abeyances do not result from a direct refusal to engage with constitutional 

questions. Instead, the courts treat constitutional issues as ordinary matters of legal analysis. 

5DWKHU�WKDQ�RSHQO\�DFNQRZOHGJLQJ�WKH�FRQVWLWXWLRQDO�VLJQL¿FDQFH�RI�WKH�SULQFLSOHV�LQ�SOD\�RU�WKH�
implications of any decision for the wider constitutional order, judicial decisions are presented as 

simple matters of ordinary statutory interpretation or incremental development of the common 

ODZ��,�DUJXH�WKDW�WKHVH�³FRQVWUXFWLYH�DEH\DQFHV´�KDYH�PXFK�WKH�VDPH�H൵HFW�DV�PRUH�H[SUHVVO\�DQG�
RXWULJKWO\�GHFOLQLQJ�WR�DGGUHVV�OHJDO�TXHVWLRQV�RI�FRQVWLWXWLRQDO�VLJQL¿FDQFH��

An interesting feature of these constructive abeyances is that alternative approaches that engage 

more explicitly with constitutional principles are usually available to provide a counterpoint for more 

straightforward analysis. In $WWRUQH\�*HQHUDO�Y�7D\ORU,55 another recent case concerning prisoner 

YRWLQJ�ULJKWV��WKH�6XSUHPH�&RXUW�ZDV�DVNHG�WR�FRQVLGHU�ZKHWKHU�WKH�(OHFWRUDO��'LVTXDOL¿FDWLRQ�RI�
Sentenced Prisoners) Amendment Act 2012 was inconsistent with the right to vote as protected 

by the New Zealand Bill of Rights Act 1990.�� The High Court and Court of Appeal in the same 

FDVH�KDG�UHFRJQLVHG�WKH�LQFRQVLVWHQF\��DQG�IRU�WKH�¿UVW�WLPH�KDG�JUDQWHG�D�IRUPDO�GHFODUDWLRQ�WR�
WKDW�H൵HFW��-XULVGLFWLRQ�WR�JUDQW�D�IRUPDO�GHFODUDWLRQ�LQ�WKLV�ZD\�LV�FRQWURYHUVLDO��KRZHYHU��LQ�SDUW�
because the New Zealand Bill of Rights Act does not address the issue of judicial remedies. Other 

examples of such declarations tend to be underpinned by express statutory authorisation,57 or else 

such remedies may be excluded.58 It fell to the Supreme Court to provide clarity on this important 

issue. 

:KLOH� WKH� FRXUW� E\� PDMRULW\� GLG� FRQ¿UP� MXULVGLFWLRQ� WR� SURYLGH� D� GHFODUDWLRQ� UHPHG\� IRU�
legislative breaches of protected rights, my primary is not the result but the reasoning the plurality 

53 7H�5ǌQDQJD�R�:KDUHNDXUL�5HNRKX�,QF�Y�$WWRUQH\�*HQHUDO [1993] 2 NZLR 301 (CA).

54 At 307–308.

55 $WWRUQH\�*HQHUDO�Y�7D\ORU [2018] NZSC 104, [2019] 1 NZLR 213.

��� New Zealand Bill of Rights Act 1990, s [12].

57 Human Rights Act 1998 (UK), s 4; Human Rights Act 1993, s 92J.

58 Momcilovic v R [2011] HCA 34, (2011) 245 CLR 1.
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DGRSWHG�WR�MXVWLI\�LWV�GHFLVLRQ��)RU�VXFK�D�GUDPDWLF�FRQVWLWXWLRQDO�PRPHQW��WKH�SOXUDOLW\¶V�UHDVRQLQJ�
was expressed in quite straightforward terms. The issue was framed as one of implied statutory 

jurisdiction, and so largely turned on ordinary questions of statutory interpretation. The fact 

that the New Zealand Bill of Rights Act expressly applies to acts of the legislative branch of 

government is therefore of particular moment.59 The plurality was assisted in this approach by the 

fact that an implied remedial jurisdiction with respect to executive breaches of protected rights has 

been a longstanding feature of the New Zealand Bill of Rights Act jurisprudence.���7KH�SOXUDOLW\¶V�
reasoning was defended both as an ordinary application of legislative intention and an incremental 

development of the existing case law concerning remedies for rights simply a “logical step” from 

a “settled position” in the law.��

Here the Court of Appeal judgment in the same case supplies a fascinating counterfactual 

in terms of the approach to judicial reasoning. The unanimous beach preferred to rest their 

MXVWL¿FDWLRQ�RQ�³WKH�FRPPRQ�ODZ�MXULVGLFWLRQ�RI�WKH�KLJKHU�FRXUWV�WR�DQVZHU�TXHVWLRQV�RI�ODZ´��� 
7KLV� UHTXLUHG� H[WHQVLYH� HQJDJHPHQW� ZLWK� ¿UVW� SULQFLSOHV� FRQFHUQLQJ� WKH� EDODQFH� RI� DXWKRULW\�
EHWZHHQ�WKH�OHJLVODWXUH�DQG�MXGLFLDU\�LQ�1HZ�=HDODQG¶V�FRQVWLWXWLRQ�DQG�DQ�XQDPELJXRXV�DVVHUWLRQ�
RI� WKH� MXGLFLDO� IXQFWLRQ� WR�GHWHUPLQH� WKH� ODZ��:KLOH�DFNQRZOHGJLQJ� WKH�3DUOLDPHQW¶V� OHJLVODWLYH�
supremacy renders it sovereign,�� the Court defended judicial obedience to Parliament is an 

independent principle of the common law.�� On this theory of the constitution, Parliament cannot 

exercise arbitrary power free from judicial scrutiny.�� Instead:��

:KHQ�LVVXHV�DULVH�D൵HFWLQJ�WKH�OHJLVODWXUH¶V�OHJDO�DXWKRULW\��UHFRXUVH�PXVW�EH�KDG�WR�WKH�FRXUWV��ERWK�
for an authoritative answer and as a practical necessity. 

7KH�VWDUN�GL൵HUHQFH�LQ�VW\OHV�RI�UHDVRQLQJ�EHWZHHQ�WKH�&RXUW�RI�$SSHDO�DQG�6XSUHPH�&RXUW�KDV�
also been noted by others. Bookman notes that the Supreme Court decision “eschews questions 

RI� FRQVWLWXWLRQDO� ¿UVW� SULQFLSOH�� ZKLFK� KDG� EHHQ� FHQWUDO� WR� WKH� &RXUW� RI�$SSHDO¶V� UHDVRQLQJ´��� 
,S� VLPLODUO\� FRPSDUHV� ¿QGV� WKDW� WKH� 6XSUHPH� &RXUW�PDQDJHV� WR� ³VWHHU� FOHDU� RI� DQ\� FODLPV� RI�
constitutional grandiosity”.���,�ZRXOG�RQO\�DGG�WKDW�WKH�6XSUHPH�&RXUW¶V�DSSURDFK�WR�LWV�WDVN��LQ�
WKH�IDFH�RI�DQ�REYLRXV�DOWHUQDWLYH��LV�FOHDUO\�D�GHOLEHUDWH�FKRLFH��0DNLQJ�WKDW�VSHFL¿F�FKRLFH�QRW�WR�
justify its decision with reference to grand constitutional conclusions must say something about the 

judicial function in our constitution. 

Again, I am less concerned with the substantive argument than I am with the decision to analyse 

WKH�H[WHQW�RI�WKH�&RXUW¶V�UHPHGLDO�MXULVGLFWLRQ�LQ�VXFK�H[SDQVLYH�FRQVWLWXWLRQDO�WHUPV��([SOLFLWO\�
engaging in constitutionally driven reasoning has clear implications for the balance of authority 

59 $WWRUQH\�*HQHUDO�Y�7D\ORU (SC), above n 55, at [43]. See New Zealand Bill of Rights Act 1990, s 3(a).

��� 6LPSVRQ�Y�$WWRUQH\�*HQHUDO�>����@���1=/5������&$���6HH�DOVR�$WWRUQH\�*HQHUDO�Y�&KDSPDQ [2011] NZSC 110, 

>����@���1=/5������7DXQRD�Y�$WWRUQH\�*HQHUDO�[2007] NZSC 70, [2008] 1 NZLR 429.

��� $WWRUQH\�*HQHUDO�Y�7D\ORU�(SC), above n 55, at [38].

��� $WWRUQH\�*HQHUDO�Y�7D\ORU�(CA), above n 28, at [109].

��� At [44].

��� At [47].

��� At [53].

��� $W�>��@�
��� Sam Bookman “Decoding Declarations in Taylor: Constitutional Ambiguity and Reform” [2019] NZ L Rev 257.

��� John Ip “$WWRUQH\�*HQHUDO�Y�7D\ORU��$�&RQVWLWXWLRQDO�0LOHVWRQH"´�>����@�1=�/�5HY����DW����
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between Parliament and the courts in the New Zealand constitutional order. In the face of the Court 

RI�$SSHDO¶V�HORTXHQW�DFFRXQW�RI�WKH�FRXUWV¶�LQKHUHQW�FRQVWLWXWLRQDO�IXQFWLRQ��KRZHYHU��WKH�6XSUHPH�
&RXUW�MXGJHV�ZHUH�ODUJHO\�XQPRYHG��7KH�OHDG�MXGJPHQW�VSHFL¿FDOO\�QRWHG�WKDW���

… in its reasoning towards the conclusion that there was power for the higher courts to make a 

declaration of inconsistency, the Court of Appeal canvassed the relationship between the political and 

judicial branches of government and the role of the higher courts under the New Zealand constitution. 

As is apparent, we have not found it necessary to undertake a similar exercise. We are accordingly not 

WR�EH�WDNHQ�DV�HQGRUVLQJ�WKH�&RXUW�RI�$SSHDO¶V�DSSURDFK�WRZDUGV�WKHVH�PDWWHUV�

The experience of the Court of Appeal and Supreme Court in the Taylor litigation is not 

unprecedented. In the Lange v Atkinson litigation,70� WKH�&RXUW� RI�$SSHDO� �WKHQ�1HZ�=HDODQG¶V�
¿QDO�GRPHVWLF�DSSHOODWH�FRXUW��FRQVLGHUHG�D�GHIDPDWLRQ�VXLW�E\�D�IRUPHU�3ULPH�0LQLVWHU�DJDLQVW�
WKH�DXWKRU�RI�D�SLHFH�RI�QHZV�PHGLD�FULWLFDO�RI� WKH�3ULPH�0LQLVWHU¶V�SROLWLFDO�SHUIRUPDQFH��7KH�
nature of the claim squarely raised constitutional issues – in particular the scope of the freedom 

of expression in the context of political communication. The Court simply declined to engage 

with the issue of the relevance of constitutional protections for freedom of expression when 

resolving the matter, relying instead on a cautious and incremental development of the common 

ODZ�GRFWULQH�RI�TXDOL¿HG�SULYLOHJH��,Q�IDFW��WKH�&RXUW�ZHQW�DV�IDU�DV�WR�GHOLEHUDWHO\�GLVWDQFH�LWVHOI�
from the constitutional approach to the issue by stating that it considered that its judgment was “not 

the occasion for a history of the right to freedom of expression”.71

$V�QRWHG�E\�RQH�FRPPHQWDWRU��³>L@Q�FRQWUDVW�WR�VLJQL¿FDQW�GHEDWH�LQ�RWKHU�MXULVGLFWLRQV�RYHU�WKH�
proper relationship between bills of rights and the common law, the relative silence of our Court is 

deafening”.72 Another lamented the lack of serious engagement with rights instruments:73

One of the most striking features of Lange is the minimal extent to which the [New Zealand] Bill of 

Rights [Act] features in the various judgments. Clearly, the Court has opted for incremental reform of 

the common law, as though the [New Zealand Bill of Rights Act] does not require anything more than 

this, or cannot be invoked to support wider-reaching reform in any event. […] Lange is best viewed 

as a modest reform: it expands the circumstances in which an existing common law defence may be 

available, but only in a limited range of cases. 

A primary point of comparison here is the celebrated decision of the United States Supreme Court 

in New York Times v Sullivan.74�7KH�FDVH�FRQFHUQHG�D�OLEHO�VXLW�E\�DQ�$ODEDPD�SROLFH�R൶FLDO�LQ�
UHVSHFW�RI�DQ�DGYHUWLVHPHQW�FULWLFDO�RI�WKH�UROH�RI�WKH�SROLFH�DQG�RWKHU�SXEOLF�R൶FLDOV�LQ�UHVLVWLQJ�WKH�
H൵RUWV�RI�FLYLO�ULJKWV�DFWLYLVWV��2Q�DSSHDO��WKH�6XSUHPH�&RXUW�H[SUHVVO\�HPSKDVLVHG�WKH�LPSRUWDQFH�
of the constitutional issues involved,75 and where the balance ought to be struck was expressly 

considered by the majority “against the background of a profound national commitment to the 

��� $WWRUQH\�*HQHUDO�Y�7D\ORU��6&���DERYH�Q�����DW�>��@�
70 Lange v Atkinson [1998] 3 NZLR 424 (CA) and Lange v Atkinson [2000] 3 NZLR 385 (CA).

71 Lange v Atkinson�>����@���1=/5������&$��DW�����
72 *HR൵�0F/D\�³Lange v Atkinson: Not a Case for Dancing in the Streets” [2000] NZ L Rev 427 at 428.

73 Grant Huscroft “Freedom of Expression” in Paul Rishworth and others 7KH�1HZ�=HDODQG�%LOO� RI�5LJKWV (Oxford 

University Press, Auckland, 2003) 308 at 319–320.

74 New York Times Co v Sullivan ����86������������
75 $W�����



2021 -XGLFLDO�$EH\DQFHV�LQ�1HZ�=HDODQG¶V�8QZULWWHQ�&RQVWLWXWLRQ 33

principle that debate on public issues should be uninhibited, robust, and wide open”.�� Ultimately, 

the Court viewed the constitutional commitment to the freedom of expression in such high regard 

that it virtually outweighed all competing interests:77

&DVHV�ZKLFK� LPSRVH� OLDELOLW\� IRU� HUURQHRXV� UHSRUWV� RI� WKH� SROLWLFDO� FRQGXFW� RI� R൶FLDOV� UHÀHFW� WKH�
obsolete doctrine that the governed must not criticize their governors. […] The interest of the public 

[in maintaining the right to freedom of expression] outweighs the interest of appellant or any other 

LQGLYLGXDO��>«@�:KDWHYHU�LV�DGGHG�WR�WKH�¿HOG�RI�OLEHO�LV�WDNHQ�IURP�WKH�¿HOG�IRU�IUHH�GHEDWH��

The approach of the United States Supreme Court in New York Times can be seen to be engaging 

with manifestly constitutional issues. In contrast, the New Zealand Court of Appeal saw no need to 

engage in this kind of explicit constitutional reasoning. Instead it placed emphasis on the balance 

of competing factors and a preference to develop the common law incrementally. When given the 

option to address constitutional questions as constitutional questions, a senior court has elected to 

follow an alternative path. 

Both direct abeyances such as Ngaronoa, Shaw and 7H�5ǌQDQJD�R�:KDUHNDXUL�5HNRKX, and 

constructive abeyances such as Taylor and Lange� VHHP� WR� KDYH� D� VLPLODU� H൵HFW�� 7KH\� DYRLG�
resolving questions of constitutional law, and so perpetuate a degree of uncertainty with respect to 

the precise constitutional position. This strategy of constitutional avoidance appears deliberate and 

RFFXUV�VX൶FLHQWO\�UHJXODUO\�WKDW�LW�LV�D�IHDWXUH�RI�MXGLFLDO�GHFLVLRQ�PDNLQJ�WKDW�ZDUUDQWV�VFKRODUO\�
attention. As yet, however, the rationale for such avoidance is not immediately obvious. In Part IV 

below I turn to consider some possible explanations for these constitutional abeyances. 

IV. (එඉඅൺංඇංඇ඀�-ඎൽංർංൺඅ�$ൻൾඒൺඇർൾඌ

3DUW�,,,�GHPRQVWUDWHG�WKDW�MXGLFLDO�DEH\DQFHV�DUH�D�IHDWXUH�RI�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�SUDFWLFH��
This Part seeks to explain that practice particularly in light of the expectation, outlined in Part II 

above, that courts should determine questions of constitutional law. It suggests that there are 

WZR�EURDG�W\SHV�RI�H[SODQDWLRQ�WKDW�PD\�EH�R൵HUHG��7KH�¿UVW�LV�DQ�H[SODQDWLRQ�EDVHG�RQ�MXGLFLDO�
deference to political processes and actors, while the second type of explanation is a kind of 

“last resort” principle where non-constitutional analysis is preferred for prudential reasons. It is 

suggested that this second explanation is the more compelling. 

A. Deference to Politics

One possible explanation for judicial abeyances on constitutional matters is that the courts 

prefer that such matters are resolved by political rather than judicial mechanisms. As such, when 

constitutional questions come before them for resolution the courts demure, leaving space for the 

executive and legislative branches of government to address the issue. 

We can see this type of thinking in the political questions doctrine as applied in the United States. 

Despite the celebrated assertion of the judicial role in constitutional law articulated in Marbury, it 

has long been recognised that there are some constitutional matters that are best left for political 

resolution. Early application of this principle concerned the proper manifestation of political 

��� At 270.

77 At 272, citing Sweeny v Patterson 128 F 2d 457 (1942) at 458.
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authority as required by the constitutional guarantee of republican government.78 The quintessential 

case is Luther v Borden where the Supreme Court held:79

Under this article of the Constitution it rests with Congress to decide what government is the 

established one in a State. For as the United States guarantees to each State a republican government, 

Congress must necessarily decide what government is established in the State before it can determine 

whether it is republican or not. And when the senators and representatives of a State are admitted 

into the councils of the Union, the authority of the government under which they are appointed, as 

well as its republican character, is recognized by the proper constitutional authority. And its decision 

is binding on every other department of the government and could not be questioned in a judicial 

tribunal. 

This was the starting point for fashioning a more general principle of avoidance based on institutional 

capacity and the limits of the judicial function. Later decisions extending the application of the 

doctrine concerned the validity of formal constitutional amendment procedures,80 and selection 

of electoral candidates.81 But framing the issue in terms of the nature and limits of state authority 

has particular resonance with some of the New Zealand examples of judicial abeyances discussed 

above. Shaw v Commissioner of Inland Revenue in particular represents a very similar kind of 

challenge, in that the applicant contested that there are limits (in this case imposed by Magna Carta) 

on government inherent to the constitutional nature of the New Zealand state. While not explained 

in these terms, the reluctance of the Court of Appeal to engage with the constitutional argument 

presented in the case is understandable when approached from the perspective that non-judicial 

LQVWLWXWLRQV�DQG�SURFHVVHV�KDYH�WKH�FRUH�UHVSRQVLELOLW\�IRU�GHWHUPLQLQJ�WKH�VWDWH¶V�EDVLF�SROLWLFDO�
nature. 

0RGHUQ�DSSOLFDWLRQV�RI�WKH�SROLWLFDO�TXHVWLRQV�GRFWULQH�KDYH��KRZHYHU��GHSDUWHG�VLJQL¿FDQWO\�
from this original understanding. The willingness of the United States Supreme Court to intervene 

in ostensibly political matters is now much greater.82 There are even indications that the early 

FDVHV�RQ�WKH�&RQVWLWXWLRQ¶V�*XDUDQWHH�&ODXVH�PLJKW�EH�UHYLVLWHG�DW�DQ�DSSURSULDWH�RSSRUWXQLW\�83 

7KLV�SHUKDSV�UHÀHFWV�WKH�JUDGXDO�DFFUHWLRQ�RI�WKH�&RXUW¶V�DXWKRULW\�XQGHU�D�FRQVWLWXWLRQDO�V\VWHP�
DFFHSWLQJ�RI�MXGLFLDO�VXSUHPDF\��VXJJHVWLQJ�WKDW�WKH�SROLWLFDO�TXHVWLRQV�GRFWULQH�LV�D�SRRU�¿W�IRU�
New Zealand. 

In our own constitutional context deference to political actors and processes is more likely 

WR�EH�MXVWL¿HG�ZLWK�UHIHUHQFH�WR�WKHRULHV�RI�SROLWLFDO�FRQVWLWXWLRQDOLVP��3ROLWLFDO�FRQVWLWXWLRQDOLVP�
posits, broadly, that representative institutions making use of deliberative and participatory 

processes can and should be sites of constitutional contestation and resolution.84 Modest versions 

78 United States Constitution, art IV, section 4.

79 Luther v Borden 48 US (7 How) 1 (1849) at 42. See also 3DFL¿F�6WDWHV�7HOHSKRQH�	�7HOHJUDSK�&R�Y�2UHJRQ 223 US 

118 (1912).

80 Coleman v Miller 307 US 433 (1939).

81 O’Brien v Brown 409 US 1 (1972).

82 See, for example, %XVK�Y�*RUH 531 US 98 (2000); Citizens United v Federal Election Commission 558 US 310 (2010); 

Shelby County v Holder�����6�&W�������������
83 New York v United States�����86�����DW����±����������
84 See Graham Gee and Grégoire CN Webber “What is a Political Constitution?” (2010) 30 Oxford Journal of Legal 

Studies 273; Richard Bellamy Political Constitutionalism: A Republican Defence of the Constitutionality of 
Democracy� �&DPEULGJH� 8QLYHUVLW\� 3UHVV�� &DPEULGJH�� ������� 7RPNLQV�� DERYH� Q� ���� -$*�*UL൶WK� ³7KH� 3ROLWLFDO�
Constitution” (1979) 42 MLR 1.
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of political constitutionalism mirror aspects of the political questions doctrine by claiming that 

some constitutional matters are political in their orientation and so are not suitable for judicial 

resolution. We see this idea take on particular prominence in Commonwealth systems with respect 

to the question of judicial enforcement of constitutional convention.85 Stronger versions of political 

FRQVWLWXWLRQDOLVP�FRQWHQW�WKDW��LQ�WKH�¿QDO�DQDO\VLV��SROLWLFDO�PHFKDQLVPV�DUH�VXSHULRU�WR�MXGLFLDO�
forums for resolving almost all constitutional questions including personal liberties and human 

rights.��

If theories of political constitutionalism provide some explanation for judicial abeyances, this 

requires accepting a normative preference for the electoral accountability of politicians to the 

independent judgement exercised by the courts. In my view, however, this would be a somewhat 

strained reading of the examples of judicial non-engagement discussed in Part III. Those examples 

seem to take the form of questions about the legal limitations on political actors and institutions, 

whether based in claims to recognition of protected legal rights such as in Taylor, or competing 

theories of parliamentary sovereignty as in Ngaronoa. As explained in Part II, there are attendant 

risks from both a rule of law and constitutionalist perspective where political actors and institutions 

can determine the scope and limits or their own authority. But perhaps more simply, there is no 

real indication from the courts that declining to engage with these issues because they fall outside 

the ambit of the judicial function as the courts themselves understand it. Indeed, as a descriptive 

SRVLWLRQ� LW� LV� D� GL൶FXOW� RQH� WR� UHFRQFLOH�ZLWK� WKRVH� RWKHU� RFFDVLRQV�ZKHQ� WKH� FRXUWV� GR�¿QG� LW�
appropriate to assert their judicial authority.87

Rather than an invitation to other constitutional actors, the examples of judicial abeyances that 

we have discussed seem to leave constitutional questions open and unresolved in legal terms. It 

ZRXOG�EH�RGG��IRU�H[DPSOH��IRU�3DUOLDPHQW�WR�GHWHUPLQH�WKH�OHJDO�H൵HFW�RI�WKH�HQDFWHG�PDQQHU�DQG�
form provisions put in issue in Ngaronoa, for example. Of course, the appropriateness of enacting 

those provisions may be brought into question by theories of political constitutionalism but once 

HQDFWHG�WKH�PDWWHU�RI�WKH�SURYLVLRQ¶V�SUHFLVH�OHJDO�H൵HFW�LV�VTXDUHO\�RQH�IRU�WKH�FRXUWV�WR�UHVROYH��
If a constitutional role for politics was intended by the courts in cases of judicial nonengagement, 

it is fair to expect that a substantive explanation would be provided from the court as to why 

deference to political actors and mechanisms is appropriate. It is revealing, in my view, that no 

such substantive explanation has yet been supplied. 

B. Last Resort Principle

An alternative explanation for judicial abeyances is an approach that might conveniently be label 

a “last resort” principle. At its broadest, this approach simply counsels that where there is an 

opportunity to dispose of a case other than on constitutional grounds, the deciding court should 

adopt that alternative approach. 

85 See 5��0LOOHU��Y�6HFUHWDU\�RI�6WDWH�IRU�([LWLQJ�WKH�(XURSHDQ�8QLRQ (2017) UKSC 5; Reference re: Resolution to Amend 
the Constitution (1981) 1 SCR 753 at 880; Colin R Munro “Laws and Conventions Distinguished” (1975) 91 LQR 

218.

��� Jeremy Waldron Law and Disagreement (Oxford University Press, Oxford, 1999).

87 See, for example, Fitzgerald v Muldoon�>����@���1=/5������6&���1HZ�=HDODQG�0ƗRUL�&RXQFLO�Y�$WWRUQH\�*HQHUDO�
>����@���1=/5������&$��
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2QFH� DJDLQ� WKH� NH\� GRFWULQDO� LQÀXHQFHV� IRU� WKLV� DSSURDFK� DUH�$PHULFDQ�� ,Q� Ashwander v 
Tennessee Valley Authority,88 the United States Supreme Court set out a number of overlapping 

reasons for “constitutional avoidance”. These reasons included matters such as leave and 

standing, but it also articulated the rule the Supreme Court must determine a case before it on 

non-constitutional rather than constitutional grounds if it is possible to do so.89 This was not a new 

idea, and can even be traced back to Marbury.90 But the principle has taken on special prominence 

since Ashwander. 

The motivating concern in Ashwander is an abiding respect for the separation of powers. The 

Supreme Court was acutely aware that its power to invalidate congressional and executive acts 

has the potential to interfere with the proper operation of government. That power should be used 

sparingly to avoid any unnecessary interference. As Justice Brandies put the matter in the lead 

judgment: “One branch of the government cannot encroach upon the domain of another, without 

danger. The safety of our institutions depends in no small degree on a strict observance of this 

salutary rule”.91 On the basis of this reasoning, if other grounds present themselves to dispose of the 

issues in the case, then those other non-constitutional grounds should be relied on to determine 

the issue. 

Of the New Zealand examples discussed in Part III, the last resort doctrine does appear to reveal 

FHUWDLQ�SDUDOOHOV�ZLWK�WKH�1HZ�=HDODQG�6XSUHPH�&RXUW¶V�Taylor decision. Recall that in Taylor, the 

lead judgment in the Supreme Court preferred to resolve the question of jurisdiction to provide 

declarations of inconsistency with reference to an implied statutory jurisdiction. This contrasted 

ZLWK� WKH� &RXUW� RI�$SSHDO¶V� MXGJPHQW�� ZKLFK� UHVWHG� RQ� WKH� FRQVWLWXWLRQDO� UROH� RI� WKH� FRXUWV� WR�
determine the law. While there are obvious constitutional implications with issuing declarations of 

inconsistency, relying on an implied statutory jurisdiction is the more constitutionally conservative 

DSSURDFK��7KH�6XSUHPH�&RXUW¶V�DSSURDFK�VXJJHVWV�JUHDWHU�UHVSHFW�IRU�OHJLVODWLYH�DXWKRULW\��DW�OHDVW�
VXSHU¿FLDOO\���ZKLFK�UHPDLQV�D�NH\�IHDWXUH�RI�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�DUUDQJHPHQWV��7KHUH�
is no need to test the boundaries of the relationship between the courts and Parliament on this 

DSSURDFK��DV�WKH�SULPDU\�MXVWL¿FDWLRQ�IRU�WKH�FRXUW¶V�GHFODUDWRU\�MXULVGLFWLRQ�LV�URRWHG�¿UPO\�LQ�D�
plausible conception of parliamentary intent. 

+RZHYHU�� WKHUH� DUH� DOVR� GL൵HUHQFHV� EHWZHHQ� Ashwander and Taylor given the distinctive 

constitutional context in which each was decided. Ashwander was motivated by a concern with the 

LQDSSURSULDWH�RYHUXVH�RI�WKH�FRQVWLWXWLRQDO�VWULNH�GRZQ�SRZHU��7KLV�MXGLFLDO�SRZHU�LV�VLJQL¿FDQW�LQ�
WKH�8QLWHG�6WDWHV¶�FRQVWLWXWLRQDO�RUGHU��ZLWK�WKH�SRWHQWLDO�WR�FDXVH�GUDPDWLF�LQWHUIHUHQFH�ZLWK�WKH�
conduct of the other branches of government. That same concern is not evident in Taylor, which 

DGGUHVVHG� WKH� TXHVWLRQ� RI� WKH� DYDLODELOLW\� RI� RQO\� D� GHFODUDWRU\� UHPHG\��8QGHU�1HZ�=HDODQG¶V�
constitutional framework there is no question of directly invalidating properly enacted legislation. 

Indeed, one of the arguments against jurisdiction to issue declarations of inconsistency is that they 

may not serve any legal purpose.92 There is no need to show substantive deference to Parliament 

RQ�WKLV�DSSURDFK�±�UHVSHFW�IRU�3DUOLDPHQW¶V�OHJLVODWLYH�VRYHUHLJQW\�LV�DOUHDG\�DQ�HPEHGGHG�IHDWXUH�
of the New Zealand constitution. 

88 Ashwander v Tennessee Valley Authority, above n 4.

89 At 347.

90 Marbury v Madison, above n 20, at [75]–[77].

91 Quoting 6LQNLQJ�)XQG�&DVHV�Y�86�&HQWUDO�3DFL¿F�5DLOURDG�&R�99 US 700 (1871) at 718.

92 $WWRUQH\�*HQHUDO�Y�7D\ORU��6&���DERYH�Q�����DW�>��@±>��@�
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If we view the Ashwander doctrine more broadly as directed at maintaining the proper 

LQVWLWXWLRQDO�EDODQFH�ZLWKLQ�WKH�8QLWHG�6WDWHV¶�GLVWLQFWLYH�FRQVWLWXWLRQDO�DUUDQJHPHQWV��WKHQ�,�WKLQN�
VRPH�NLQG�RI�ODVW�UHVRUW�SULQFLSOH�FDQ�EH�GHIHQGHG�ZLWK�UHIHUHQFH�WR�1HZ�=HDODQG¶V�RZQ�LGLRV\QFUDWLF�
constitutional context. In New Zealand, ultimate constitutional authority lies with Parliament. This 

precipitates the opposite concern from the United States position that it is the legislative body, rather 

than the courts, that may exercise its constitutional power in a manner that upsets the traditional 

balance of constitutional functions between the political and judicial branches of government. Here 

,�GUDZ� LQ�SDUWLFXODU�RQ�7HG�7KRPDV¶� LQVLJKW� WKDW�SODFLQJ�FRQVWLWXWLRQDO�TXHVWLRQV� LQWR�DEH\DQFH�
may, somewhat counter-intuitively, condition the exercise of political power. Thomas relies in 

SDUWLFXODU�RQ�WKH�GHOLEHUDWH�DYRLGDQFH�RI�WKH�TXHVWLRQ�RI�OLPLWV�RQ�3DUOLDPHQW¶V�VRYHUHLJQW\�UDLVHG�
in Shaw v Commissioner of Inland Revenue��,Q�7KRPDV¶V�YLHZ�93

«� WKH�&RXUW¶V� DQVZHU� >RI� OHDYLQJ� WKH� FRQVWLWXWLRQDO� TXHVWLRQ� XQUHVROYHG@�ZDV� SUHFLVHO\� ULJKW��«�
Uncertainty as to whether the courts will intervene to strike down legislation perceived to undermine 

UHSUHVHQWDWLYH� JRYHUQPHQW� DQG� GHVWUR\� IXQGDPHQWDO� ULJKWV�PXVW� DFW� DV� D� EUDNH� XSRQ�3DUOLDPHQW¶V�
conception of its omnipotence; and uncertainty as to the legitimacy of its jurisdiction to invalidate 

constitutionally aberrant legislation must act as a curb upon judicial usurpation of power. A balance of 

SRZHU�EHWZHHQ�WKHVH�WZR�DUPV�RI�JRYHUQPHQW�LV�PRUH�H൵HFWLYHO\�DFKLHYHG�E\�WKH�XQUHVROYHG�GRXEW�
DWWDFKLQJ�WR�WKH�TXHVWLRQ�WKDQ�ZRXOG�EH�WKH�FDVH�LI�WKH�TXHVWLRQ�ZHUH�WR�EH�UHVROYHG�D൶UPDWLYHO\�LQ�
HLWKHU�3DUOLDPHQW¶V�RU�WKH�MXGLFLDU\¶V�IDYRXU��7KH�LQFRQFOXVLYHQHVV�EHJHWV�D�FDXWLRXV�IRUEHDUDQFH��RQH�
or the other.

Thomas is describing here the kind of distribution and curtailment of power that might usually 

be achieved in a written constitution with hard legal rules. But here the same result is achieved 

in a uniquely unwritten way – the creation of “negative space” in the form of a constitutional 

abeyance that leaves the precise limits of government authority open for the time being. The option 

for the courts to determine more precise legal limits is left open for the future, but for now the 

matter can be “left up in the constitutional air”.94�,W�LV�WKLV�DEVHQFH�RI�D�GH¿QLWLYH�DQVZHU�RQ�WKH�
FRQVWLWXWLRQDO�TXHVWLRQ�WKDW�SUHVHUYHV�D�PRGHVW�UROH�IRU�WKH�FRXUWV�DSSURSULDWH�WR�1HZ�=HDODQG¶V�
unwritten constitutional framework, while at the same time counselling restraint in the exercise of 

SROLWLFDO�SRZHU��7KH�MXGLFLDO�DEH\DQFH�DW�WKH�KHDUW�RI�WKH�FDVH�VHHPV�WR�SUHVHUYH�1HZ�=HDODQG¶V�
basic constitutional arrangements, both in respect of its unwritten structure and the balance between 

judicial and political institutions. 

7KH�WDUJHW�RI�7KRPDV¶�DQDO\VLV�LV�WKH�GRFWULQH�RI�SDUOLDPHQWDU\�VRYHUHLJQW\��%\�SRVWXODWLQJ�RQO\�
WKH�IXWXUH�SRVVLELOLW\�WKDW�3DUOLDPHQW¶V�OHJLVODWLYH�VXSUHPDF\�PD\�EH�IRXQG�WR�EH�OHVV�WKDQ�DEVROXWH��
7KRPDV�LV�DEOH�WR�UHWDLQ�D�KLJK�GHJUHH�RI�¿GHOLW\�WR�WKH�UHDOLW\�RI�1HZ�=HDODQG¶V�FRQWHPSRUDU\�
constitutional arrangements where parliamentary supremacy is still widely accepted while 

VXJJHVWLQJ�WKDW�WKHUH�UHPDLQV�DQ�H൵HFWLYH�FRQVWLWXWLRQDO�FRQVWUDLQW�RQ�WKH�H[HUFLVH�RI�OHJLVODWLYH�
authority. I consider that is basic idea that unanswered questions of constitutional law condition 

constitutional practice is a powerful one, because it seems to help reconcile the rule of law and 

constitutionalist values explored in Part II with the practice of judicial abeyances. If uncertainty 

over the constitutional position can condition political power in the way Thomas claims, then the 

93 EW Thomas “The Relationship of Parliament and the Courts: A Tentative Thought or Two for the New Millennium” 

(2000) 31 VUWLR 5 at 7–8. 

94 At 7.
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risk of arbitrary or abusive government power is greatly mitigated. A legally-based by at times 

XQGH¿QHG�FRQVWLWXWLRQDO�VWUXFWXUH�DGGUHVVHV�WKHVH�EDVLF�SULQFLSOHV�DQG�YDOXHV�PRUH�QHDWO\�WKDQ�DQ�
appeal to political authority over constitutional matters. 

,�DOVR�WKLQN�WKLV�7KRPDV¶V�WKLQNLQJ�KDV�EURDGHU�UHVRQDQFH�ZLWKLQ�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�
system. Let me illustrate this by returning the constitutional question at the heart of Ngaronoa – 

VKRXOG� WKH�&RXUW�FRQ¿UP�WKH� OHJDO�H൵HFWLYHQHVV�RI�PDQQHU�DQG�IRUP�HQWUHQFKPHQW"�$�GHFLVLRQ�
RQ�WKLV�SRLQW�HLWKHU�ZD\�FRPHV�FHUWDLQ�WUDGH�R൵V��5LVKZRUWK�DUJXHV�WKDW�DFFHSWDQFH�RU�UHMHFWLRQ�
of the manner and form theory of legislation requires the resolution of a deep-seated tension.95 

If, on the one hand, the manner and form theory is accepted, then a government could entrench 

legislation promoting partisan policy preferences. This is clearly an unacceptable position. On the 

other hand, if the manner and form theory is rejected, then fundamental values are more vulnerable 

to parliamentary override. The tension between these contrasting approaches currently remains 

because it cannot be resolved in the abstract. Accepting or rejecting manner and form provisions 

turns on a value judgement about the constitutional importance of any entrenched provisions 

in the context of any particular legal challenge.��� -XGLFLDOO\�FRQ¿UPLQJ�HLWKHU� WKH�FRQWLQXLQJ�RU�
self-embracing theories of parliamentary sovereignty ahead of a particular challenge that calls for 

D� GH¿QLWLYH� FKRLFH� WR� ¿QDOO\� EH�PDGH� ULVNV� DQ� XQFRPIRUWDEOH� FRQVWLWXWLRQDO� RXWFRPH� WKDW� FDQ��
for now at least, be avoided. While the option of enforcing manner and form restrictions remains 

a future possibility, the most prudent course for the moment is to perpetuate the uncertainty on 

whether the courts would uphold any such restrictions.97�$�GH¿QLWLYH�¿QGLQJ�HLWKHU�ZD\�UHPDLQV�D�
constitutional last resort. 

What, then, to make of the preponderance of academic opinion and smattering of obiter that 

PDQQHU�DQG�IRUP�HQWUHQFKPHQW�LV�OHJDOO\�H൵HFWLYH"�7KH�FRQVHQVXV�YLHZ�KHUH�QRZ�DSSHDUV�WR�EH�
tolerably clear and unambiguous in favour of accepting manner and form theory.98 I would argue 

that it is perhaps it is better to view this settled discourse as contributing to the uncertainty over 

FRPSHWLQJ�WKHRULHV�RI�SDUOLDPHQWDU\�VRYHUHLJQW\�UDWKHU�WKDQ�DV�DQ�H൵RUW�WR�UHVROYH�LW��$W�WKH�WLPH�
WKH� SUHFXUVRU� WR� V� ����ZDV� HQDFWHG��'LFH\DQ� QRWLRQV� RI� FRQWLQXLQJ� VRYHUHLJQW\� VWLOO� KHOG� ¿UP��
That the debate has shifted to the point where the possible enforcement of manner and form is 

even a genuine constitutional question is itself a remarkable achievement based on changes in 

WKH� QRUPDWLYH� EDVLV� RI� RXU� FROOHFWLYH� FRQVWLWXWLRQDO� WKLQNLQJ��8QWLO� WKH� FRXUWV� UXOH� GH¿QLWLYHO\��
KRZHYHU��WKH�ODWHQW�SRWHQWLDO�LQ�WKDW�VKLIWLQJ�QRUPDWLYH�GLVFRXUVH�UHPDLQV�XQIXO¿OOHG��7KLV�FRXOG�
DOVR� H[SODLQ� WKH� DQHFGRWDO� IUXVWUDWLRQ� ZLWK� WKH� 6XSUHPH� &RXUW¶V� GHFLVLRQ� QRW� WR� HQJDJH� ZLWK�
the underlying constitutional issues in Ngaronoa. Judicial views are authoritative in a way the 

normative discourse over our constitutional arrangements is not. My argument here is than an 

95 3DXO�5LVKZRUWK�³$൶UPLQJ�WKH�)XQGDPHQWDO�9DOXHV�RI�WKH�1DWLRQ��+RZ�WKH�%LOO�RI�5LJKWV�DQG�WKH�+XPDQ�5LJKWV�$FW�
D൵HFW�1HZ�=HDODQG�/DZ´�LQ�*UDQW�+XVFURIW�DQG�3DXO�5LVKZRUWK��HGV��5LJKWV�DQG�)UHHGRPV��7KH�1HZ�=HDODQG�%LOO�RI�
Rights Act 1990 and the Human Rights Act 1993 (Brookers, Wellington, 1995) 71.

��� See Joseph, above n 40, at 594–595.

97 See JF Burrows and RI Carter 6WDWXWH�/DZ�LQ�1HZ�=HDODQG (4th ed, LexisNexis, Wellington, 2009) at 21.

98 )RU�GLVFXVVLRQ�RI�WKH�HYROXWLRQ�RI�WKH�YLHZV�RQ�WKH�H൵HFWLYHQHVV�RI�PDQQHU�DQG�IRUP�SURYLVLRQV�VHH�7LPRWK\�6KLHOV�
and Andrew Geddis “Tracking the Pendulum Swing on Legislative Entrenchment in New Zealand” (2020) 41 Stat 

LR 207.
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DEVHQFH�RI�D�¿QDO�MXGLFLDO�YLHZ�DOVR�FDUULHV�ZLWK�LW�VRPH�FRQVWLWXWLRQDO�DXWKRULW\��,W�UHVHUYHV�WR�WKH�
FRXUWV�WKH�IXWXUH�SRZHU�WR�DUWLFXODWH�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�ODZ�PRUH�GH¿QLWLYHO\��HQVXULQJ�
LW�LV�¿W�IRU�WKRVH�IXWXUH�FLUFXPVWDQFHV��,Q�WKH�PHDQWLPH��RXU�IXQGDPHQWDO�FRQVWLWXWLRQDO�ODZ�UHPDLQV�
distinctively, and unmistakably, unwritten. 

V. &ඈඇർඅඎඌංඈඇ

7KLV�DUWLFOH�KDV�DGYDQFHG�WZR�DUJXPHQWV��7KH�¿UVW�LV�WKDW�MXGLFLDO�DEH\DQFHV�ZLWK�UHVSHFW�WR�TXHVWLRQV�
of constitutional law are a feature of New Zealand constitutional practice that is worth paying 

attention to. Judicial abeyances seem to frustrate our expectations, derived from the rule of law and 

theories of liberal constitutionalism, that the courts should determine questions of constitutional 

ODZ�FOHDUO\�DQG�GH¿QLWLYHO\��7KH�VHFRQG�DUJXPHQW�VHHNV�WR�SURYLGH�D�VXLWDEOH�H[SODQDWLRQ�IRU�WKLV�
phenomenon: that uncertainty with respect to fundamental constitutional questions performs a 

constitutional function. This uncertainty maintains a balance between legal authority and judicial 

modesty, potentially conditioning the exercise of political power in a way that preserves the basic 

VWUXFWXUH�RI�RXU�XQZULWWHQ�FRQVWLWXWLRQ��8QGRXEWHGO\��XQGHUVWDQGLQJ�1HZ�=HDODQG¶V�FRQVWLWXWLRQDO�
law in terms of ambiguity and uncertainty presents certain conceptually challenges. Confronting 

those conceptual challenges may be necessary to better understand the role of the judiciary and its 

articulation of constitutional law within our distinctive constitutional arrangements. 


