RIGHTS TO WATER AN INDIGENOUS RIGHT?

BY VALMAINE TOKI

The United Nations Declaration on the Rights of Indigenous People (“the Declaration”) was adopted
by the United Nations General Assembly in September 2007 with a majority of 143 states in favour.'
Since then Australia, New Zealand, Canada and the United States have also signalled their support
for the Declaration.

Notwithstanding this endorsement, the New Zealand Government qualified their support by
holding reservations to two articles; art 26 (the right to land and resources) and art 19 (the rights of
obtaining free prior and informed consent)’. The current position of the New Zealand Government is,
the orthodox view, that the Declaration is soft law, aspirational in nature and not binding on
domestic legislation. The New Zealand Government recently reiterated the reservations they held to
certain articles and deferred to the existing legal system as overriding any international obligation.’

An Indigenous right to water is currently being debated in New Zealand. Various threads exist to
support such a right. The Declaration, is but one thread that, clearly articulates these rights. Article
32 of the Declaration provides that:

2. States shall consult and cooperate in good faith with the indigenous peoples concerned through their
own representative institutions in order to obtain their free and informed consent prior to the approval of
any project affecting their lands or territories and other resources, particularly in connection with the
development, utilization or exploitation of mineral, water or other resources (emphasis added).

At art 25, this states how:

Indigenous peoples have the right to maintain and strengthen their distinctive spiritual relationship with
their traditionally owned or otherwise occupied and used lands, territories, waters and coastal seas and
other resources and to uphold their responsibilities to future generations in this regard (emphasis added).

These two articles can be read together with the key article of the Declaration asserting
self- determination for Indigenous peoples:”

Indigenous peoples have the right of self-determination. By virtue of that right they freely determine
their political status and freely pursue their economic, social and cultural development.
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These articles collectively provide that Maori people as Indigenous peoples have the right to
maintain and strengthen their distinctive relationship with their traditionally owned water, and the
Government is required to consult and cooperate with Maori to obtain their free and informed
consent prior to the approval of any development, utilisation, or exploitation of water.

If Maori sought recourse to the rights articulated within the Declaration, certain obstacles exist.
The first obstacle is New Zealand’s reservations to, or selective endorsement of, the Declaration.
This is clearly a hurdle. However, holding reservations to a morally aspirational international
instrument is the antithesis of what it seeks to achieve, questioning the validity of New Zealand’s
selective endorsement of the Declaration. Maori may be able to point to this, and also note that it is
unclear whether selective endorsement is valid.

A second hurdle will be the non-binding nature of the Declaration. Case law from comparative
jurisdictions provides support for the application of the Declaration in a domestic setting. For
instance, notwithstanding the current status of the Declaration as soft law, Chief Justice Conteh in
the Supreme Court of Belize found that:’

Given the Government’s support of the Declaration on the Rights of Indigenous Peoples ... which
embodies the general principles of international law relating to Indigenous peoples ... the Government
will not disregard the Declaration (emphasis added).

Belize is a common law jurisdiction. If reliance was placed on the Declaration, in a New Zealand
Court, this decision provides persuasive authority to support, for example, the current water claim
for Maori.

Recognised and supported by the United Nations member states, the Declaration contains norms
that are already binding in international law. So, the Declaration provides an additional international
instrument for Indigenous peoples when their rights, such as the right to self-determination or a right
to maintain their relationship with their traditionally owned waters, have been breached. Indigenous
peoples can now argue that not only have international treaties been broken, but a breach of a right in
the Declaration has occurred.’®

Affirming rights derived from human rights principles such as self-determination and the right to
traditionally owned waters, the Declaration does not create any new rights but is the only
international instrument that views Indigenous rights through an Indigenous lens. The Declaration
seeks to recognise these basic human rights for Indigenous peoples and contextualises these rights in
light of their particular characteristics and circumstances.

The Declaration provides a benchmark, as an international standard, against which Indigenous
peoples may measure state action. State breach of this standard provides Indigenous peoples with a
means of appeal in the international arena.’ In the event of a breach any redress would be uncertain;
however, it would be reasonable to consider that it would provide fertile grounds for meaningful
dialogue between the two parties.

On 9 August 2012, the United Nations Secretary, General Ban Ki-moon proclaimed:®

On this International Day, 1 pledge the full support of the UN system to cooperate with indigenous
peoples, including their media, to promote the full implementation of the Declaration.
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In light of the current support within the international arena for the basic human rights articulated in
the Declaration, it is incumbent on the New Zealand Government to meaningfully engage with
Ma3ori to respect and recognise these rights.

In addition to the Declaration’s judicial enforcement of historical treaties, the common law
doctrine of native title, aboriginal title, customary title and international law provide further avenues
of recourse for this right to water.” Notwithstanding these various avenues of recourse — tikanga
Maori, the first law of Aotearoa, New Zealand,' case law'' and the Waitangi Tribunal’s
recommendations'? provide further support for such a right. The precedents set by the 1896 Maori
Land Court decision to vest Poroti Springs in six Maori owners, and the determination by the Maori
Land Court that Maori owned Lake Omapere are difficult to ignore.

The commodification of this right, a right sourced from these various threads, without
meaningful engagement with Maori lies contrary to these doctrines, principles and precedents. The
New Zealand Government’s commodification of water as a property right, through legislation,"
without recognition of any original or native title right to water, is in breach of this right. Indigenous
peoples are often sidelined when it comes to issues of information, consultation and development of
water policies; the New Zealand Government utilising the principle of parliamentary sovereignty to
justify the alienation of these rights through legislation. "

The current legislation implemented by the New Zealand Government does not include a
meaningful Indigenous perspective to water. [nstead, we see examples of mismanagement and over-
allocation to intensive agricultural practices and extractive industries such as mining. This results in
polluted waterways and ecosystems, and harm to livelihoods. Any reference to indigenity is
overridden by competing considerations.'
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The current claim by the New Zealand Maori Council through the Waitangi Tribunal seeks to
establish proprietary use rights, a lesser right, as opposed to ownership rights to traditionally owned
water.

Drawing together all our threads, it would seem prudent, and long overdue, that the New Zealand
Government engages with Maori to secure their free, prior and informed consent to allocate these
proprietary use rights meaningfully.





