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Glossary

The following abbreviations and acronyms are used throughout this

explanatory memorandum.

Abbreviation

Definition

Agreements Act 1953

International Tax Agreements Act 1953

ATO

Australian Taxation Office

Commissioner

Commissioner of Taxation

Indian Agreement

Agreement between the Government of
Australia and the Government of the
Republic of India for the Avoidance of
Double Taxation and the Prevention of
Fiscal Evasion with Respect to Taxes on
Income

Indian Protocol Protocol Amending the Agreement between
the Gover nment of Australia and the
Government of the Republic of India for the
Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with Respect to
Taxes on Income

ITAA 1936 Income Tax Assessment Act 1936

ITAA 1997 Income Tax Assessment Act 1997

OECD Organisation for Economic Co-operation and
Development

OECD Model OECD Model Tax Convention on Income and

on Capital

Marshall Islands agreement

Agreement between the Government of
Australia and the Government of the
Republic of the Marshall Islands for the
Allocation of Taxing Rights with Respect to
Certain Income of Individuals and to
Establish a Mutual Agreement Procedurein
Respect of Transfer Pricing Adjustments

Mauritius agreement

Agreement between the Government of
Australia and the Government of the
Republic of Mauritius for the Allocation of
Taxing Rights with Respect to Certain
Income of Individuals and to Establish a
Mutual Agreement Procedure in Respect of
Transfer Pricing Adjustments







General outline and financial impact

New Agreements

Indian Protocol

Schedule 1 to this Bill amends the International Tax Agreements Act 1953
(Agreements Act 1953) to give the force of law in Australiato the
Protocol Amending the Agreement between the Government of Australia
and the Government of the Republic of India for the Avoidance of Double
Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on
Income (Indian Protocal), which was signed in New Delhi on

16 December 2011.

Date of effect: The Indian Protocol must first enter into force. For entry
into force, Australiaand India are required to provide notification on the
completion of the necessary domestic procedures. Once the Indian
Protocol entersinto forceits provisions will take effect in Australiain
three stages:

e inrespect of Australian tax on income, profits or gains of any
year of income beginning on or after 1 July next following
entry into force;

* inrespect of Article 24A (Non-Discrimination) and Article
26 (Exchange of Information), upon entry into force; and

e inrespect of Article 26A (Assistance in the Collection of
Taxes), on adate agreed in an exchange of diplomatic notes.

Proposal announced: This measure was announced on the Treasury
website on 22 December 2011.

Financial impact: Unquantifiable, but potentially positive.

Human rightsimplications: This Bill does not raise any human rights
issues. See Satement of Compatibility with Human Rights — Chapter 4,
paragraphs 4.1to 4.4.

Compliance cost impact: The Indian Protocol is broadly consistent with
international norms and would generally be expected to reduce
compliance costs.
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Marshall Islands agreement

Schedule 1 to this Bill amends the Agreements Act 1953 to give the force
of law in Australia to the Agreement between the Government of Australia
and the Gover nment of the Republic of the Marshall Islands for the
Allocation of Taxing Rights with Respect to Certain Income of Individuals
and to Establish a Mutual Agreement Procedure in Respect of Transfer
Pricing Adjustments (Marshall 1slands Agreement), which was signed in
Majuro on 12 May 2010.

Date of effect: The Marshall Islands Agreement must first enter into
force. For entry into force, Australia and the Marshall Islands are required
to provide notification on the completion of the necessary domestic
procedures. Once the Marshall Islands Agreement enters into force it will
apply in Australiain respect of any income year beginning on or after

1 July in the calendar year next following the date on which it entersinto
force.

Proposal announced: This measure was announced in the then Assistant
Treasurer's Media Release No. 105 of 13 May 2010.

Financial impact: Minimal

Human rightsimplications: This Bill does not raise any human rights
issues. See Satement of Compatibility with Human Rights — Chapter 4,
paragraphs 4.1 to 4.4.

Compliance cost impact: No significant compliance costs are expected to
result from the entry into force of the Marshall 1slands agreement.

Mauritius agreement

Schedule 1 to this Bill amends the Agreements Act 1953 to give the force
of law in Australia to the Agreement between the Government of Australia
and the Gover nment of the Republic of Mauritius for the Allocation of
Taxing Rights with Respect to Certain Income of Individuals and to
Establish a Mutual Agreement Procedure in Respect of Transfer Pricing
Adjustments (the Mauritius Agreement), which was signed in Port Louis
on 8 December 2010.

Date of effect: The Mauritius agreement must first enter into force. For
entry into force, Australiaand Mauritius are required to provide
notification on the completion of the necessary domestic procedures.
Once the Mauritius agreement entersinto force it will apply in Australia




General outline and financial impact

in respect of any income year beginning on or after 1 July in the calendar
year next following the date on which it entersinto force.

Proposal announced: This measure was announced in the then Assistant
Treasurer's Media Release No. 022 of 9 December 2010.

Financial impact: Minimal

Human rightsimplications: This Bill does not raise any human rights
issues. See Satement of Compatibility with Human Rights — Chapter 4,
paragraphs 4.1to 4.4.

Compliance cost impact: No significant compliance costs are expected to
result from the entry into force of the Mauritius agreement

Other Amendments

Schedule 1 to this Bill al'so amends the Agreements Act 1953 to update certain
references to some of Australia s existing taxation agreements.

The notes to the definitions of the Aruban agreement, the Guernsey agreement, the
Jersey agreement and the Malaysian Protocol (No. 3) contained in section 3AAA(L) of
that act will be updated to refer to the Australian Treaty Series number of each of those
agreements. Thiswill assist readersin accessing the text of each of those agreements.

These amendments are of aminor and technical nature and will not result in any
substantive law changes.







Indian protocol

Outline of chapter

11 Schedule 1 to this Bill amends the International Tax Agreements
Act 1953 (Agreement Act 1953) to define and give the force of law to the
2011 Protocol Amending the Agreement between the Government of
Australia and the Government of the Republic of India for the Avoidance
of Double Taxation and the Prevention of Fiscal Evasion with Respect to
Taxes on Income (Indian Protocol). Subsection 3AAA(L) of the
Agreements Act 1953 will define the Indian Protocol and subsection 5(1)
will giveit the force of law in Australia. Subsections 3AAA(1) and 5(1)
refer to the Indian Protocol as the Indian protocol (No. 1). This chapter
explains the rules that apply in the Indian Protocol.

12 All referencesto the articlesin the Indian Agreement are to
Articles as amended by the Indian Protocol.

Context of amendments

13 The Indian Protocol was signed in New Delhi on
16 December 2011.
14 Oncein force, the Indian Protocol will amend the Agreement

between the Government of Australia and the Government of the Republic
of Indiafor the Avoidance of Double Taxation and the Prevention of
Fiscal Evasion with Respect to Taxes on Income (the Indian Agreement),
which was signed in 1991.

15 The Indian Protocol will improve the administrative framework
for tax cooperation between Australia and India and update the rules for
the taxation of business profits and services to bring them more into line
with international practice. It will also insert rules to protect taxpayers
from tax discrimination.
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Summary of new law

Main features of the Indian Protocol

1.6 The main features of the Indian Protocol are as follows:

A permanent establishment of an enterprise of one country is
deemed to exist in the other country, unless otherwise
excluded, where:

— that enterprise furnishes services in the other country,
through employees or other personnel, where the relevant
activities continue for more than 183 daysin any 12

month period [Article 5, subparagraph (3)(a) of the Indian
Agreement];

— that enterprise carries on activitiesin the other country in
the exploration for or exploitation of natural resources
located in that country, for more than 90 daysin any 12
month period [Article 5, subparagraph (3)(b) of the Indian
Agreement]; Or

— that enterprise operates substantial equipment in the other
country for more than 183 daysin any 12 month period
[Article 5, subparagraph (3)(c) of the Indian Agreement].

Only the business profits attributable to an enterprise’s
permanent establishment in the other country may be taxed in
that country [Article 7, paragraph 1 of the Indian Agreement].

Rulesin the Indian Protocol will protect individuals and
entities from tax discrimination in the other country and give
them private rights of appeal. However, Article 24A does
not restrict either country from applying provisions designed
to prevent the avoidance or evasion of taxes (for Australia
such measures include thin capitalisation rules or measures
designed to ensure that taxes can be effectively collected or
recovered and research and development concessions

[Article 24A of the Indian Agreement].

The Indian Protocol provides for enhanced exchange of
information, including bank information, between the two
taxation authorities. It authorises and requires Australiato
exchange information where the information relates to
federal taxes[Article 26 of the Indian Agreement].




Indian Protocol

e TheIndian Protocol improves the integrity of the tax system
by providing for the mutual assistance in the collection of tax
debts. Thiswould allow the Australian Taxation Office
(ATO), in certain circumstances, to seek assistance from the
Indian tax administration to collect Australian taxation debts
in respect of all federal taxes, and vice versa[Article 26A of the

Indian Agreement].

Comparison of key features of new law and current law

New law

Current law

Updates the circumstances, in
Article 5 (Permanent Establishment),
under which an enterprise is deemed
to have a permanent establishment in
acountry. Thiswill occur if the
enterprise:

e furnishes services (including
consultancy services) in that
country for more than 183 daysin
any 12 month period.

e carrieson activitiesin that country
(including the operation of
substantial equipment) in the
exploration for or exploitation of
natural resources located in that
country for more than 90 daysin
any 12 month period; or

* operates substantial equipment in
that country (including in relation
to natural resource activities) for
more than 183 daysin any
12 month period.

An enterprise is deemed to have a
‘permanent establishment’ ina
country if:

e it furnishes servicesin that
country for more than 90 daysin
any 12 month period;

e it furnishes servicesin that
country, for any period of time,
for an associated enterprise;

e substantial equipment is being
used in that country, for any
period of time, by, for or under
contract with the enterprise; or

» it carrieson activitiesin that
country, for any period of time, in
connection with the exploration
for or exploitation of natural
resources in that country.

The business profits of an enterprise
of one country will only be taxablein
the other country to the extent that
they are attributable to a permanent
establishment in the other country.

Thisremoves the ‘force of attraction’
rule contained in the Indian
Agreement. Therefore the business
profits attributable to a permanent
establishment of an enterprise of one
country will no longer include profits
from the sale of goods or

In addition to profits that are
attributable to a permanent
establishment in the other country,
the business profits of an enterprise of
one country are taxable in the other
country to the extent that they are
attributable to the sale of goods or
merchandise, or from other business
activities, carried on by the enterprise
in that other country, that are the
same or similar to the sales or
activities carried on through that
permanent establishment. Thisis
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New law Current law
merchandise, or other business known as the ‘force of attraction’
activities, within that other country, rule.

that are not conducted through the
permanent establishment but are of
the same or asimilar kind to those
carried on through that permanent

establishment.

Includes a comprehensive article No equivalent.

preventing tax discrimination under

tax laws.

Updates the framework for the tax Theinformation that can be

authorities to exchange taxpayer exchanged is restricted to information

information to the current relating to the taxes covered by

international standard. Article 2 (Taxes Covered) of the
Indian Agreement. Other restrictions
can also apply, including restrictions
relating to bank secrecy.

Includes a framework for the No equivalent.

countries to provide mutual assistance
in the collection of taxes.

The Indian Protocol

17 A full transcript of the Indian Protocol and detailed explanation
follows:

PROTOCOL AMENDING THE AGREEMENT BETWEEN THE
GOVERNMENT OF AUSTRALIA AND THE GOVERNMENT OF
THE REPUBLIC OF INDIA FOR THE AVOIDANCE OF DOUBLE

TAXATION AND THE PREVENTION OF FISCAL EVASION
WITH RESPECT TO TAXESON INCOME

(New Delhi, 16 December 2011)
The Government of Australia and the Government of the Republic of India,
Desiring to amend the Agreement between the Government of Australia and the
Government of the Republic of Indiafor the avoidance of double taxation and the
prevention of fiscal evasion with respect to taxes on income signed at Canberra on the

25" day of July 1991 (in this Protocol referred to as “the Agreement”),

Have agreed as follows:

10
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ARTICLE 1

Article 3 of the Agreement is amended by inserting new sub-paragraph k) in
paragraph (1):

“ (k) the term "national”, in relation to a Contracting State, means:

M) any individual possessing the nationality or citizenship of that
Contracting State; and

(i) any legal person, company, partnership or association deriving
its status as such from the laws in force in that Contracting
State.”

ARTICLE 2

Article 5 of the Agreement is amended by omitting paragraph 3 and substituting:

“(3) Notwithstanding the provisions of paragraphs 1 and 2, where an enterprise of a
Contracting State:

@ furnishes services, including consultancy services, through employees
or other personnel engaged by the enterprise for such purpose, but only
where activities of that nature continue (for the same or connected
project) within that other State for a period or periods aggregating
more than 183 days in any 12 month period,;

(b) carries on activities (including the operation of substantial equipment)
in the other State in the exploration for or exploitation of natural
resources situated in that other State for a period or periods exceeding
in the aggregate 90 days in any 12 month period; or

(© operates substantial equipment in the other State (including as
provided in subparagraph b)) for aperiod or periods exceeding in the
aggregate 183 days in any 12 month period;

such activities shall be deemed to be carried on through a permanent establishment of
the enterprise situated in that other State, unless the activities are limited to those
mentioned in paragraph 4 which, if exercised through afixed place of business, would

11
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not make this place of business a permanent establishment under the provisions of that
paragraph.”

ARTICLE 3

Article 7 of the Agreement is amended by omitting paragraph 1 and substituting:

“(1) The profits of an enterprise of a Contracting State shall be taxable only in that
State unless the enterprise carries on business in the other Contracting State through a
permanent establishment situated therein. If the enterprise carries on business as
aforesaid, the profits of the enterprise may be taxed in the other State but only so much
of them asis attributable to that permanent establishment.”

ARTICLE 4

The Agreement is amended by inserting:

Article 24A
NON-DISCRIMINATION

(D) Nationals of a Contracting State shall not be subjected in the other Contracting
State to any taxation or any requirement connected therewith, which is other or more
burdensome than the taxation and connected requirements to which nationals of that
other State in the same circumstances, in particular with respect to residence, are or
may be subjected. This provision shall, notwithstanding the provisions of Article 1,
also apply to persons who are not residents of one or both of the Contracting States.

2 The taxation on a permanent establishment which an enterprise of a
Contracting State has in the other Contracting State shall not be less favorably levied in
that other State than the taxation levied on enterprises of that other State carrying on
the same activities. This provision shall not be construed as obliging a Contracting
State to grant to individuals who are residents of the other Contracting State any
personal allowances, reliefs and reductions for taxation purposes on account of civil
status or family responsibilities which it grantsto its own residents. This provision
shall not be construed as preventing a Contracting State from charging the profits of a
permanent establishment which a company of the other Contracting State hasin the
first mentioned State at a rate of tax which is higher than that imposed on the profits of

12



Indian Protocol

asimilar company of the first mentioned Contracting State, nor as being in conflict
with the provisions of paragraph 3 of Article 7.

(©)] Except where the provisions of paragraph 1 of Article 9, paragraph 6 of Article
11 or paragraph 6 of Article 12, apply, interest, royalties and other disbursements paid
by an enterprise of a Contracting State to aresident of the other Contracting State shall,
for the purpose of determining the taxable profits of such enterprise, be deductible
under the same conditions as if they had been paid to aresident of the first-mentioned
State.

4 Enterprises of a Contracting State, the capital of which iswholly or partly
owned or controlled, directly or indirectly, by one or more residents of the other
Contracting State, shall not be subjected in the first-mentioned State to any taxation or
any reguirement connected therewith which is other or more burdensome than the
taxation and connected requirements to which other similar enterprises of the
first-mentioned State are or may be subjected.

5) The provisions of this Article shall, notwithstanding the provisions of
Article 2, apply to taxes of every kind and description.

(6) This Article shall not apply to any provision of the laws of a Contracting State
which:

@ is designed to prevent the avoidance or evasion of taxes, including
measures designed to address thin capitalization or to ensure that taxes
can be effectively collected or recovered; or

(b provides tax incentives to eligible taxpayers for expenditure on
research or development, provided that a company that is aresident of
one Contracting State and iswholly or partly owned by residents of the
other State can access such incentives on the same terms and
conditions as any other company that is aresident of the
first-mentioned State; or

(© isagreed between the Contracting States through an Exchange of
Notes. “

ARTICLES
The Agreement is amended by omitting Article 26 and substituting:
“Article 26
EXCHANGE OF INFORMATION

(D) The competent authorities of the Contracting States shall exchange such
information (including documents or certified copies of the documents) asis

13
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foreseeably relevant for carrying out the provisions of this Agreement, or to the
administration or enforcement of the domestic laws concerning taxes of every kind and
description imposed on behalf of the Contracting States, insofar as the taxation
thereunder is not contrary to the Agreement. The exchange of information is not
restricted by Articles 1 and 2.

2 Any information received under paragraph 1 by a Contracting State shall be
treated as secret in the same manner as information obtained under the domestic laws
of that State and shall be disclosed only to persons or authorities (including courts and
administrative bodies) concerned with the assessment or collection of, the enforcement
or prosecution in respect of, or the determination of appealsin relation to the taxes
referred to in paragraph 1, or the oversight of the above. Such persons or authorities
shall use the information only for such purposes. They may disclose the information in
public court proceedings or in judicial decisions. Notwithstanding the foregoing,
information received by a Contracting State may be used for other purposes when such
information may be used for such other purposes under the laws of both States and the
competent authority of the supplying State authorizes such use.

3 In no case shall the provisions of paragraphs 1 and 2 be construed so as to
impose on a Contracting State the obligation:

@ to carry out administrative measures at variance with the laws and
administrative practice of that or of the other Contracting State;

(b) to supply information (including documents or certified copies of the
documents) which is not obtainable under the laws or in the normal
course of the administration of that or of the other Contracting State;

(© to supply information which would disclose any trade, business,
industrial, commercial or professional secret or trade process, or
information, the disclosure of which would be contrary to public policy
(ordre public).

(@] If information is requested by a Contracting State in accordance with this
Article, the other Contracting State shall use itsinformation gathering measures to
obtain the requested information, even though that other State may not need such
information for its own tax purposes. The obligation contained in the preceding
sentence is subject to the limitations of paragraph 3 but in no case shall such
limitations be construed to permit a Contracting State to decline to supply information
solely because it has no domestic interest in such information.

5) In no case shall the provisions of paragraph 3 be construed to permit a
Contracting State to decline to supply information solely because the information is
held by abank, other financial institution, nominee or person acting in an agency or a
fiduciary capacity or because it relates to ownership interestsin a person.”

14
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ARTICLE 6

The Agreement is amended by inserting:
“Article 26A
ASSISTANCE IN THE COLLECTION OF TAXES

Q) The Contracting States shall lend assistance to each other in the collection of
revenue claims. Thisassistanceis not restricted by Articles 1 and 2. The competent
authorities of the Contracting States may by mutual agreement settle the mode of
application of this Article.

2 The term "revenue claim™ as used in this Article means an amount owed in
respect of taxes of every kind and description, imposed on behalf of the Contracting
States, insofar as the taxation thereunder is not contrary to this Agreement or any other
instrument to which the Contracting States are parties, as well asinterest,
administrative penalties and costs of collection or conservancy related to such amount.

(©)] When arevenue claim of a Contracting State is enforceable under the laws of
that State and is owed by a person who, at that time, cannot, under the laws of that
State, prevent its collection, that revenue claim shall, at the request of the competent
authority of that State, be accepted for purposes of collection by the competent
authority of the other Contracting State. That revenue claim shall be collected by that
other State in accordance with the provisions of its laws applicable to the enforcement
and collection of its own taxes asif the revenue claim were arevenue claim of that
other State.

(@] When arevenue claim of a Contracting State is aclaim in respect of which that
State may, under its law, take measures of conservancy with aview to ensure its
collection, that revenue claim shall, at the request of the competent authority of that
State, be accepted for purposes of taking measures of conservancy by the competent
authority of the other Contracting State. That other State shall take measures of
conservancy in respect of that revenue claim in accordance with the provisions of its
laws asif the revenue claim were arevenue claim of that other State even if, at the time
when such measures are applied, the revenue claim is not enforceable in the
first-mentioned State or is owed by a person who has aright to prevent its collection.

5) Notwithstanding the provisions of paragraphs 3 and 4, arevenue claim
accepted by a Contracting State for purposes of paragraph 3 or 4 shall not, in that State,
be subject to the time limits or accorded any priority applicable to arevenue clam
under the laws of that State by reason of its nature as such. In addition, arevenue
claim accepted by a Contracting State for the purposes of paragraph 3 or 4 shall not, in
that State, have any priority applicable to that revenue claim under the laws of the other
Contracting State.

15
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(6) Proceedings with respect to the existence, validity or the amount of arevenue
claim of a Contracting State shall only be brought before the courts or administrative
bodies of that State. Nothing in this Article shall be construed as creating or providing
any right to such proceedings before any court or administrative body of the other
Contracting State.

@) Where, at any time after arequest has been made by a Contracting State under
paragraph 3 or 4 and before the other Contracting State has collected and remitted the

relevant revenue claim to the first-mentioned State, the relevant revenue claim ceases

to be

@ in the case of arequest under paragraph 3, arevenue claim of the
first-mentioned State that is enforceable under the laws of that State
and is owed by a person who, at that time, cannot, under the laws of
that State, prevent its collection, or

(b) in the case of arequest under paragraph 4, arevenue claim of the
first-mentioned State in respect of which that State may, under its laws,
take measures of conservancy with aview to ensure its collection

the competent authority of the first-mentioned State shall promptly notify the
competent authority of the other State of that fact and, at the option of the other State,
the first-mentioned State shall either suspend or withdraw its request.

(8 In no case shall the provisions of this Article be construed so asto impose on a
Contracting State the obligation:

€) to carry out administrative measures at variance with the laws and
administrative practice of that or of the other Contracting State;

(b) to carry out measures which would be contrary to public policy (ordre
public);

(c) to provide assistance if the other Contracting State has not pursued all

reasonable measures of collection or conservancy, as the case may be,
available under itslaws or administrative practice;

(d) to provide assistance in those cases where the administrative burden
for that State is clearly disproportionate to the benefit to be derived by
the other Contracting State.”

16
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ARTICLE7
ENTRY INTO FORCE

The Contracting States shall notify each other in writing through the diplomatic
channel of the completion of their domestic requirements for the entry into force of this
Protocol. The Protocol, which shall form an integral part of the Agreement, shall enter
into force on the date of the last notification, and thereupon shall have effect:

@ in the case of Australia, with regard to Australian tax, in relation to
income, profits or gains of any year of income beginning on or after 1
July next following the date on which the Protocol entersinto force;

(b) in the case of Indiain respect of income derived in any fiscal year
beginning on or after 1 April next following the date on which the
Protocol entersinto force;

(© for the purposes of Articles 24A (Non-Discrimination) and 26
(Exchange of Information) of the Agreement, from the date of entry
into force of this Protocol;

(d) notwithstanding the provisions of subparagraphs (a), (b) and (c),
Article 26A (Assistance in the Collection of Taxes) of the Agreement
shall have effect from the date agreed in an exchange of notes through
the diplomatic channel.

IN WITNESS WHEREOF the undersigned, being duly authorised, have signed this
Protocol.

DONE in duplicate at New Delhi this sixteenth day of December, 2011, in the English
and Hindi languages, both texts equally authentic, the English text to be the operative
onein any case of doubt.

For the Government of For the Government of the
Australia: Republic of India:

Mr S S Palanimanickam
The Hon Bill Shorten Union Minister of State for Finance
Minister for Employment and and Superannuation

Workplace Relations and Minister for
Financial Services

17
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Detailed explanation of the Indian Protocol

Article 1

Article 2

Amends Article 3 (General Definitions) of the I ndian Agreement

1.8 This Article inserts a new subparagraph into Article 3 (General
Definitions) of the Indian Agreement to define the term ‘national’.
National is defined by reference to an individual’ s nationality or
citizenship. A legal person, company, partnership or association will also
be anationa if it is created, organised or treated as such under the laws of
Audtraliaor India. For example, acompany’s nationality is determined by
whereit isincorporated. [Article 3, subparagraph (1)(k) of the Indian Agreement]

Amends Article 5 (Permanent Establishment) of the Indian Agreement

19 This article amends the circumstances under which an enterprise
is deemed to have a permanent establishment in a country.

Deemed permanent establishment
Services

1.10 Where an enterprise of one country furnishes services, including
consultancy services, in the other country through its employees or other
personnel engaged by it for that purpose, the enterprise will be deemed to
have a permanent establishment in that other country through which those
services are carried on. Thisrule only applies, however, where the
relevant activities continue, for the same project or for a connected
project, for aperiod or periods aggregating more than 183 daysin any 12
month period.

111 In addition, thisruleis subject to the provisions of paragraph 4
of Article5 of the Indian Agreement which deems that certain activities
that are ordinarily of apreparatory or auxiliary character do not constitute
a permanent establishment. Examples of such activities include the use of
facilities solely for the purpose of storage or display of goods or
merchandise. [Article 5, new subparagraph (3)(a) of the Indian Agreement]

Natural resource activities

112 Where an enterprise of one country carries on activities
(including the operation of substantial equipment) in the exploration for or
exploitation of natural resources located in the other country for a period

18
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or periods exceeding in the aggregate 90 days in any 12 month period, the
enterprise will be deemed to have a permanent establishment in that other
country through which those activities are carried on (unless the activities
are of atype described in paragraph 4 of Article 5 of the Indian
Agreement). [Article 5, new subparagraph (3)(b) of the Indian Agreement]

1.13 This rule replaces the corresponding rule in the Indian
Agreement which deems a permanent establishment to exist in relation to
natural resource activities, regardless of the duration of those activities.

Substantial equipment

114 An enterprise of a country is deemed to have a permanent
establishment in the other country where it operates substantial equipment
(including in relation to natural resource activities) for a period or periods
exceeding in the aggregate 183 daysin any 12 month period (unless the
activities are of atype described in paragraph 4 of Article 5 of the Indian
Agreement).

1.15 Subparagraphs 3b) and c) together reflect Australia’ s reservation
to the Organisation for Economic Co-operation and Development Model
Tax Convention on Income and on Capital (OECD Model) concerning
activities relating to natural resources and the use of substantial
equipment. Australia' s experience is that the permanent establishment
provision in the OECD Model may be inadequate to deal with high value
mobile activities; in particular those involving the use of such equipment.

1.16 The words ‘operation’ and ‘ operates’ have been included to
clarify that only active use of substantial equipment assets will be
captured by subparagraphs 3b) and c). This means that an enterprise that
merely leases substantial equipment to another person for that other
person’s own use in a country, would not be deemed to have a permanent
establishment in that country under these provisions.

117 For example, if an Indian enterprise itself operates a mobile
crane at an Australian port for more than 183 daysin a 12 month period,
the Indian enterprise would be deemed to have a permanent establishment
in Australia under subparagraph 3c). If, however, that Indian enterprise
merely leases the mobile crane to another person and that other person
operates the crane at an Australian port for its own purposes, the Indian
enterprise would not be deemed to have a permanent establishment in
Australia under subparagraph 3c). However, if that other person operates
the substantial equipment for or on behalf of the Indian enterprisein
Australia, the Indian enterprise would be considered to operate the
equipment in Australia.

19
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Article 3

1.18 The meaning of the term * substantial equipment’ depends on the
relevant facts and circumstances of each individual case. Factors such as
size, quantity or value of the equipment, or the role of the equipment in
income producing activities, are relevant in determining whether the
equipment is substantial. However, some examples of substantial
equipment would include:

e industrial earthmoving equipment or construction equipment
used in road building, dam building or powerhouse
construction;

e manufacturing or processing equipment used in afactory; or

e il or drilling rigs, platforms and other structures used in the
petroleum, gas or mining industry.

Amends Article 7 (Business Profits) of the Indian Agreement

1.19 This article revises the rules that allow for the taxation by one
country of business profits derived by an enterprise that is aresident of the
other country.

1.20 The business profits of an enterprise that is aresident of one
country will be taxable only in that country unless the profits are
attributable to the carrying on of a business through a permanent
establishment in the other country. To the extent that they are attributable
to a permanent establishment located in the other country, such profits
may also be taxed in that other country.

121 This article will remove the ‘force of attraction’ rule contained
in the corresponding article of the existing Indian Agreement. The force
of attraction rule provides that a country may also generally tax income
attributabl e to certain related sales of goods or merchandise or other
business activities where those sales are made or business activities are
carried on within that country other than through the permanent
establishment.

1.22 The force of attraction rule isinconsistent with current
international treaty practice which generally does not permit source
country taxation of ‘indirect profits earned by aforeign enterprise and its
removal will place Australian investorsin India on an equal footing with

investors from other countries with similar treaty protection. [Article7,
paragraph (1) of the Indian Agreement]
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Article 4

Inserts new Article 24A (Non-Discrimination) into the I ndian
Agreement

1.23 The Indian Protocol inserts new rules into the Indian Agreement
to prevent tax discrimination. The Australian tax system is generaly
non-discriminatory. However, for clarity this Article provides that certain
features of the Australian tax system should not be seen as coming within
the Article’ sterms.

Discrimination based on nationality

124 Article 24A prevents discrimination on the grounds of
nationality by providing that nationals of one country may not be less
favourably treated than nationals of the other country in the same
circumstances. [New Article 24A, paragraph (1) of the Indian Agreement]

1.25 The discrimination that this Article precludes appliesto both
taxation and any requirement connected with such taxation. Accordingly,
discrimination in the administration of the tax law is also generally
precluded.

1.26 Theterm national is defined in new sub-paragraph (k) of

Article 3 of the Indian Agreement (General Definitions) and covers both
an individual who isanational or citizen of one country or the other, and
any legal person, company, partnership or association deriving its status as
such from the lawsin force in one country or the other. Accordingly, a
company that isincorporated in Australiawould be anational of Australia
while a company that isincorporated under alaw of Indiawould be a
national of Indiafor the purposes of this paragraph.

The meaning of ‘in the same circumstances and ‘in particular with
respect to residence’

127 The expression ‘in the same circumstances refersto persons
who, from the point of the application of the ordinary taxation laws, arein
substantially similar circumstances both in law and in fact.

1.28 Where a person operatesin an industry that is subject to
government regulation such as prudential oversight, another person
operating in the same industry but not subject to the same oversight,
would not be in the same circumstances.

1.29 Theinclusion of the further clarification ‘in particular with
respect to residence’ makes clear that the residence of the taxpayer is one
of the factorsthat are relevant in determining whether taxpayers are
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placed in similar circumstances. Therefore, different treatment accorded
to an Indian resident compared to an Australian resident will not
constitute discrimination for the purposes of this Article. A potential
breach of paragraph 1 of this Article only arisesif two persons who are
residents of the same country are treated differently solely by reason of
one being anational of Australia and the other a national of India.

The meaning of ‘other or more burdensome’ taxation

1.30 The words ‘more burdensome’ taxation refer to the quantum of
taxation while ‘other’ taxation may refer to some form of income tax other
than the form of income tax to which anational of the country is subject
(Woodend Rubber Co. v Commissioner of Inland Revenue [1971] A.C.
321 at 332).

131 The phrase *any requirement connected therewith’ makes the
Article also applicable to administrative or compliance requirements that a
taxpayer may be called upon to meet where those requirements differ
based on nationality grounds.

Non-residents of Australia/l ndia

132 Consistent with paragraph 1 of Article 24 (Non-Discrimination)
of the OECD Model, paragraph 1 of this Article appliesto persons who
are residents of neither Australianor India. Consequently, residents of
third countries who are nationals of either Australiaor Indiaare ableto
seek the benefits of this provision. Paragraph 1 does not, however,
extend to residents of either country who are not ‘nationals' (as defined in
sub-paragraph (k) of paragraph 1 of Article 3 (General Definitions) of
either country.

Non-discrimination and permanent establishments

1.33 The tax on permanent establishments of enterprises of the other
country will not be levied less favourably than on the country’s own
enterprises carrying on the same activities. This appliesto all residents of
atreaty country, irrespective of their nationality, who have a permanent
establishment in the other country. The purpose of this provision isto
prevent discrimination in the treatment of permanent establishments as

compared with resident enterprises. [Article 24A, paragraph (2) of the Indian
Agreement]

1.34 For this paragraph to apply, the comparison must therefore be
made between a permanent establishment and local enterprises carrying

on the same activities. Paragraphs 37 and 38 of the OECD Moaodel
Commentary on Article 24 (Non-discrimination) note, by way of example,
that the legal structure of the permanent enterprise and the regulation of its
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activities may be relevant in determining whether or not those activities
are the same as those of local enterprises.

1.35 Permanent establishments of non-resident enterprises may be
treated differently from resident enterprises as long as the treatment does
not result in more burdensome taxation for the former than for the latter.
That is, adifferent mode of taxation may be adopted with respect to
non-resident enterprises, to take account of the fact that they often operate
in different conditions to resident enterprises. The provision would not
affect, for example, domestic law provisions that tax a non-resident by
withholding, provided that calculation of the tax payable is not greater
than that applying to aresident taxpayer.

1.36 Paragraph 2 permits a country to charge a higher rate of tax on
the profits of a permanent establishment of a non-resident company than it
charges on the profits of similar resident companies. Such treatment
would not breach this paragraph or paragraph 3 of Article 7 of the Indian
Agreement. This provision is consistent with India s long-standing
differential tax rate treatment between its resident companies and
non-resident companies. [Article 24A, paragraph 2 of the Indian Agreement]

1.37 In determining whether taxation has been less favourably levied,
regard would be had only to the rules applicable to the taxation of the
permanent establishment’s own activities, and how those rules compare
with those applicable to the taxation of similar activities carried on by a
local enterprise. Asnoted in paragraph 41 of the Commentary on Article
24 of the OECD Model, the equal treatment principle in this paragraph
“does not extend to rules that take account of the relationship between an
enterprise and other enterprises (for example, rules that allow
consolidation, transfer of losses or tax-free transfers of property between
companies under common ownership), since the latter rules do not focus
on the taxation of an enterprise’s own business activities similar to those
of the permanent establishment’. Accordingly, this paragraph does not
affect Australia’ sroll-over rules for capital gains, consolidation rules or
loss transfer rules. Nor doesit affect rules concerning the allowance of
rebates or creditsin relation to dividends, since these do not relate to the
business activities of the permanent establishment.

Non-resident individuals

1.38 Non-resident individuals do not have to be granted the personal
allowances, reliefs or reductions granted on account of civil status or

family responsibilities to residents of the tax treaty countries. [Article 24A,
paragraph (2) of the Indian Agreement]
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1.39 This means that Australiawill continue to be able to grant
certain tax offsets only to resident individuals, such as the tax offset for
dependents contained in Division 13 of the ITAA 1997.

Deductions for paymentsto foreign residents

1.40 The treaty partner countries must allow the same deductions for
interest, royalties and other disbursements paid to residents of the other
country asit does for paymentsto its own residents. However, the treaty
countries are allowed to reallocate profits between related enterprises on
an arm’slength basis under Article 9 (Associated Enterprises) and to limit
deductions in accordance with paragraph 6 of Article 11 (Interest), and

paragraph 6 of Article 12 (Royalties). [Article 24A, paragraph (3) of the Indian
Agreement]

Companies owned or controlled abroad

141 A country must not give less favourable treatment to companies,
the capital of which is owned or controlled, wholly or partly, directly or
indirectly, by one or more residents of the other country. That is,
Australian companies owned or controlled by Indian residents may not be
given other or more burdensome treatment than locally owned or

controlled Australian companies. [Article 24A, paragraph (4) of the Indian
Agreement]

142 Differential tax treatment based on residency is not affected by
this paragraph. Nor does the paragraph require the same treatment of
non-resident shareholders in the company as resident shareholders.
Accordingly, there is no obligation under paragraph 4 or any other
provision of this Article to alow imputation credits to non-resident
shareholders.

Taxes to which this Article applies

1.43 This Article applies to ‘taxes of every kind and description’. It
isintended that the Article extend to any identical or substantialy similar
taxes which are subsequently imposed by either country in addition to, or
in place of, these taxes.

144 In the case of Australia, the relevant taxes include the income
tax (including the petroleum resource rent tax, the mineral resource rent
tax and tax on capital gains), the GST and the fringe benefitstax. The
provisions of this Article also apply to taxes imposed by the Australian
states and territories.

1.45 In the case of India, the relevant taxes are all taxes levied by, or
on behalf of, India, its political subdivisions or local authorities. In
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addition to the income tax and the surtax imposed on chargeable profits of
companies, thiswould also include, for example, Vaue-Added Tax
(VAT) both levied by the Indian Union Government and India’ s state
governments. [Article 24A, paragraph (5) of the Indian Agreement]

Exclusions

1.46 Certain provisions of the law of both countries are not restricted
in their application by this Article. The specific exclusion of these
provisions will ensure that they can continue to operate for their intended
purpose. The provisions of the law of Australia and Indiawhich are not
restricted in the application by this Article are those that:

e are‘designed to prevent the avoidance or evasion of taxes',
including measures designed to address thin capitalisation.
In the case of Australiathese laws include, dividend
stripping, transfer pricing, controlled foreign companies and
transferor trust provisions. Although it is commonly
accepted by most Organisation for Economic Co-operation
and Development (OECD) member countries that such
provisions do not contravene Non-Discrimination Articles,
this outcome is specifically provided for in the amended
Indian Agreement by the exclusion of such rules from the
operation of the Article;

e ensurethat taxes are effectively collected or recovered. This
preserves the rules relating to the enforcement and operation
of the various aspects of the withholding tax provisions
relating to non-residents. For example, section 26-25
(Interest or royalty) of the ITAA 1997 provides that where
interest and royalties are paid to a non-resident and the payer
failsto deduct withholding tax, the interest or royalty
expense cannot be claimed as adeduction. No similar
measure existsin relation to payments from aresident to
another resident;

» providetax incentives for research and devel opment
expenditure, provided that a company that is aresident of one
country and iswholly or partly owned by residents of the
other country can access such incentives on the same terms
and conditions as any other company that is aresident of the
first-mentioned country; or

e areagreed in an exchange of notes between the two
Governments to be unaffected by this Article.

[Article 24A, paragraph (6) of the Indian Agreement]
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Article 5

More favourable treatment

1.47 Nothing in this Article prevents either country from treating
residents of the other country more favourably than its own residents.

Substitutes new Article 26 (Exchange of I nformation) into the Indian
Agreement

148 The Indian Protocol aigns the information exchange provisions
to the current OECD standard by replacing Article 26 (Exchange of
Information) of the Indian Agreement. The new Article 26 continues to
provide for the exchange of tax information by the tax administrations of
the two countries, but differs from the previous approach in the following

ways:
« the scopeis expanded to awider range of taxes,

» thenew provision clarifies that the tax authoritiesin India
and Australia are obliged to obtain information for the tax
authorities of the other country regardless of whether the first
country has a domestic tax interest in the information sought
or whether the information concerns aresident of either
country;

e bank secrecy laws do not limit the exchange of information;
and

e information received by atax authority may be used for other
purposes when the laws of both countries permit this and
where the tax authority supplying the information authorises
such use.

Foreseeably relevant information

1.49 Article 26 authorises and limits the exchange of information by
the two competent authorities to information foreseeably relevant to the
administration or enforcement of the relevant taxes. The exchange of
information is not restricted by Article 1 (Personal Scope) of the Indian
Agreement, and may therefore cover persons who are not residents of
Austraiaor India

1.50 The change in wording from ‘necessary’ used in Article 26 of
the Indian Agreement to a ‘foreseeably relevant’ standard reflects the
wording in Article 26 (Exchange of Information) of the OECD Model.
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151 The standard of foreseeable relevance is intended to ensure that
information may be exchanged to the widest possible extent and, at the
same time, to clarify that competent authorities of Australiaand Indiaare
not entitled to request information from the other country whichis
unlikely to be relevant to the tax affairs of ataxpayer, or to the

administration and enforcement of tax laws. [Article 26, paragraph (1) of the
Indian Agreement]

Taxes to which this Article applies

152 Under the corresponding Article in the Indian Agreement, the
information that could be requested and obtained between the two
countries was limited to information in relation to taxes to which that
agreement applied (generally income taxes).

153 Under the Article 26, the range of taxes for which information
may be exchanged has been expanded. The exchange of informationis
not restricted by Article 2 (Taxes Covered) of the Indian Agreement. The
Australian competent authority can now request and obtain information
concerning al Australian federal taxes from the Indian competent
authority. This means, for example, that information concerning
Australian indirect taxes (such as the goods and services tax (GST)) may

be requested and obtained from India. [Article 26, paragraph (1) of the Indian
Agreement]

1.54 Similarly, in the case of India, the Indian competent authority
can now request and obtain information concerning al Indian national
taxes from the Australian competent authority.

Use of exchanged information

155 The purposes for which the exchanged information may be used
and the persons to whom it may be disclosed are restricted in a manner
which is consistent with the approach taken in the OECD Model.
However, the final sentence of paragraph 2 permits the information to be
used for other purposes when the laws of both countries permit this and

the tax authority supplying the information authorises such use. [Article 26,
paragraph (2) of the Indian Agreement]

1.56 Any information received by a country must be treated as secret
in the same manner as information obtained under the domestic law of
that country, and can only be disclosed to the persons identified in
paragraph 2 of the Article. [Article 26, paragraph (2)of the Indian Agreement]

No domestic tax interest required

157 When requested, a country is required to obtain information
under the new Article in the same manner asif it were administering its

27



International Tax Agreements Amendment Bill 2012

domestic tax system, notwithstanding that the country may not require the
information for its own purposes. Australiawould recognise this
obligation to obtain relevant information for treaty partner countries, even

in the absence of an explicit provision to this effect. [Article 26, paragraph
(4) of the Indian Agreement]

Limitations

1.58 The country requested to provide information is not obliged to
do so where:

e it would be required to carry out administrative measures at
variance with the law and administrative practice of either
Australiaor India; or

* such information is not obtainable under the domestic law or
in the normal course of administration of either Australia or
India

[Article 26, subparagraphs (3)(a) and (b) of the Indian Agreement]

1.59 Also, in no caseis the country receiving the request obliged to
supply information that would:

e disclose any trade, business, industrial, commercial or
professional secret or trade process; or

» becontrary to public policy.
[Article 26, subparagraph (3)(c)]

1.60 Paragraph 5 ensures that paragraph 3 of Article 26 cannot be
used to prevent the supply of information solely because the information
is held by entities including banks, other financial institutions, trusts,
foundations, nominees. The addition of this paragraph will not have any
practical application for Australia, since Australian domestic tax law
already permits the Commissioner to obtain information from banks and
financial institutions in order to meet obligations under exchange of
information articlesin tax treaties or Tax Information Exchange
Agreements. [Article 26, paragraph 5 of the I ndian Agreement]

Information that existed prior to the entry into force of the Indian
Protocol

161 Once the new Article 26 is effective, the competent authorities
can exchange information that relates to transactions or events occurring
prior to entry into force of the Indian Protocol. This approach conformsto
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Article 6

the international practice contained in paragraph 10.3 of the OECD Model
Commentary on Article 26 (Exchange of Information).

Inserts new Article 26A (Assistance in Collection of taxes) into the
Indian Agreement

1.62 The Indian Protocol inserts rulesinto the Indian Agreement to
provide for assistance in the collection of taxes. Australiaand Indiawill
be authorised and required to provide assistance to each other in the
collection of revenue claims. This assistance is not to be restricted by the
terms of Article 1 (Personal Scope) of the Indian Agreement. Assistance
must therefore be provided as regards a revenue claim owed to either
country by any person, whether or not aresident of Australiaor India.

The form of the assistance is set out in paragraphs 3 and 4 of this Article.
[Article 26A, paragraph (1) of the Indian Agreement]

1.63 Theterm ‘revenue claim’ is defined for the purposes of this
Article to mean an amount owed in respect of taxes of every kind and
description, imposed on behalf of Australiaor India. A revenue claim
may cover any Indian tax, or any Australian federal tax, but only insofar
as the imposition of such taxesis not contrary to the amended agreement
or any other instrument in force between Australiaand India. It aso
appliesto interest, administrative penalties and costs of collection or

conservancy related to such amount. [Article 26A, paragraph (2) of the Indian
Agreement]

Enforceable revenue claims

1.64 Assistance in collection will only be provided by Australiain
relation to arevenue claim that is enforceable in India. Similarly, Indiais
not required to provide assistance in collection in respect of an Australian
revenue claim that is not enforceable in Australia. A revenue claim will
be enforceabl e where the requesting country has the right, under its
domestic law, to collect the revenue claim. Further, the revenue claim
must be owed by a person who, at that time, under the law of that country,
has no administrative or judicial rights to prevent its collection.

1.65 The way in which the revenue claim of the requesting country is
to be collected by the requested country is stipulated. Other thanin
relation to time limits and priority (see paragraphs 1.68 to 1.71), the
requested country is required to collect the revenue claim as though it
wereits own revenue claim. This obligation applies even if, at that time,
the requested country has no need to undertake collection actions related

to that taxpayer for its own tax purposes. [Article 26A, paragraph (3) of the
Indian Agreement]
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1.66 Where arequest from India or Australia concerns atax that does
not exist in the other country, the country that received the request will
follow the procedure applicable to a claim for a similar domestic tax or
any other appropriate procedure if no similar tax exists.

Measures of conservancy

1.67 Australiaor India may request the other country to take
measures of conservancy even where it cannot yet ask for assistancein
collection, such as where the revenue claim is not yet enforceable or when
the debtor still has the right to prevent its collection. An example of a
conservancy measure is the seizure or the freezing of assets before final
judgment to guarantee that the assets will still be available when
collection can subsequently take place.

1.68 If requested to do so by India, Australiais required to take
measures of conservancy in respect of the revenue claim in accordance
with the provisions of Australian law asif the revenue claim were an
Australian revenue claim. Although Australia does not have specific
conservancy measures, the Commissioner may apply for aMareva
injunction, which would prevent the taxpayer and the taxpayer’s

associates from dealing with certain assets. [Article 26A, paragraph (4) of the
Indian Agreement]

Time limits

1.69 The requested country’ s domestic law time limitations beyond
which arevenue claim cannot be enforced or collected do not apply to a
revenue claim in respect of which the other country has made a request for
assistance in collection. Rather, the time limits of the requesting country
apply. [Article 26A, paragraph (5) of the Indian Agreement]

1.70 This paragraph follows the OECD provision but has no practical
effect in Australiaas thereis currently no time limit imposed on the
collection of arevenue claim.

Priority of claims

171 Any rules of Australiaand Indiawhich give priority to tax debts
over the claims of other creditors do not apply to arevenue claim of the
other country. Thisrestriction applies regardless of the fact that the
requested country must generally treat the claim asits own revenue claim.

172 The words ‘ by reason of its nature as such’ in paragraph 5
indicate that any time limits and priority rulesto which the paragraph
applies are only those that are specific to unpaid taxes. Consequently,
paragraph 5 does not prevent the application of general rules concerning
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time limits or priority which would apply to all debts, such asrules giving
priority to a claim by reason of that claim having arisen or having been

registered before another one. [Article 26A, paragraph (5) of the Indian
Agreement]

Restriction on judicial and administrative proceedings

173 Any legal or administrative objection concerning the existence,
validity or the amount of arevenue claim of the requesting country isto
be exclusively dealt with in that country. For example, no legal or
administrative proceedings, such as arequest for judicial review, may be
initiated in Australia with respect to the existence, validity or amount of
an Indian revenue claim. [Article 26A, paragraph (6) of the I ndian Agreement]

Changein circumstances

174 Where the relevant conditions in paragraph 3 or 4 of this Article
are no longer satisfied after arequest for assistance has been made, but
before the revenue claim has been collected and remitted by the requested
country, the competent authority of the requesting country is required to

promptly notify the competent authority of the other country of that fact.
[Article 26A, paragraph (7) of the Indian Agreement]

1.75 An example of such a situation would be where a request for
assistance in collection has been made by India, but the revenue claim
ceases to be enforceable in India prior to its collection by Australia.

1.76 Following such notification, the requested country has the
option to ask the requesting country to either suspend or withdraw its
regquest for assistance. If the request is suspended, the suspension applies
until such time as the requesting country informs the other country that the
conditions necessary for making arequest as regards the revenue claim

are again satisfied or that it withdraws its request. [Article 26A, paragraph (7)
of the Indian Agreement]

Limitations

177 The requested country is permitted to refuse the request for
assistance in certain circumstances.

178 Thefirst l[imitation on the obligations of the country receiving
the request is that it is not required to exceed the bounds of its own
domestic laws and administrative practice or those of the other country in

fulfilling its obligations under this Article. [Article 26A, subparagraph (8)(a) of
the Indian Agreement]
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Article 7

1.79 However, this does not prevent Australiafrom applying
administrative measures to collect an Indian revenue claim, even though
invoked solely to provide assistance in the collection of Indian taxes.

1.80 The second limitation provides that the country is not required to
satisfy arequest where it would require the carrying out of measures that
are contrary to public policy, such as where providing assistance may

affect the vital interests of the country itself. [Article 26A, subparagraph (8)(b)
of the Indian Agreement]

181 Thethird limitation provides that neither country is obliged to
satisfy arequest for assistance if the other country has not pursued al
reasonable measures of collection or conservancy that are available under

its own laws or administrative practice. [Article 26A, subparagraph (8)(c) of the
Indian Agreement]

1.82 Thefina limitation allows either country to reject arequest for
assistance on the basis of practical administrative considerations such as
when the costs of recovering arevenue claim would exceed the amount of

the revenue claim itself. [Article 26A, subparagraph (8)(d) of the I ndian
Agreement]

Date of entry into force of the Indian protocol

1.83 This Article provides for the entry into force of the Indian
Protocol, which will form an integral part of the Indian Agreement. The
Indian Protocol will enter into force on the last date on which diplomatic
notes are exchanged notifying that the domestic processes to approve the
Indian Protocol in the respective countries have been completed. In
Australia, enactment of the legislation giving the force of law in Australia
to the Indian Protocol, along with tabling the protocol in Parliament, are

prerequisites to the exchange of diplomatic notes. [Article 7 of the Indian
Protocoal]

Date of application for Australian taxes

1.84 Once it entersinto force, the Indian Protocol will apply in
Australiawith regard to Australian tax, in relation to income, profits or
gains of any year of income beginning on or after 1 July next following
the date on which the Indian Protocol entersinto force. [Article 7, paragraph

(a) of the Indian Protocol]

Date of application for Indian taxes

1.85 The Indian Protocol will apply in Indiain respect of income
derived in any fiscal year beginning on or after 1 April next following the
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date on which the Indian Protocol entersinto force. [Article 7, paragraph (b)
of the Indian Protocol]

Non-Discrimination and Exchange of I nformation

1.86 Article 24A (Non-Discrimination) and Article 26 (Exchange of
Information) are intended to have effect from the date of entry into force
of the Indian Protocol. [Article 7, paragraph (c) of the Indian Protocol]

Assistance in Collection

1.87 Article 26A (Assistance in the Collection of Taxes) shall have
effect from a date agreed in a subsequent Exchange of Notes through the

diplomatic channel between Australiaand India. [Article 7, paragraph (d) of
the Indian Protocol]
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Australia — Marshall Islands agreement

Outline of chapter

2.1 Schedule 1 to this Bill amends the International Tax Agreements
Act 1953 (Agreement Act 1953) to define and give the force of law to the
2010 Agreement between the Government of Australia and the
Government of the Republic of the Marshall Islands for the Allocation of
Taxing Rights with Respect to Certain Income of Individuals and to
Establish a Mutual Agreement Procedure in Respect of Transfer Pricing
Adjustments (the Marshall 1slands agreement). Subsection 3AAA (1) of
the Agreements Act 1953 will define the Marshall Islands agreement and
subsection 5(1) will giveit the force of law in Australia. This chapter
explains the rules that apply in the Marshall 1slands agreement.

Context of amendments

2.2 The Marshall Islands agreement was signed in Majuro on
12 May 2010. Thereisno pre-existing agreement of this type between
Australia and the Republic of the Marshall Islands (the Marshall Islands).

Summary of new law

Main features of the Marshall Islands agreement

2.3 The main features of the Marshall Islands agreement are as
follows:

¢ Income from pensions and retirement annuities will generally
be taxed only in the country of residence of the recipient,
provided the income is subject to tax in that country.

« Income from government service will generally be taxed only
in the country that pays the remuneration. However, the
remuneration shall only be taxed in the other country where
the services are rendered in that other country by aresident
of that other country who is a national of that other country
or did not become aresident of that other country for the
purpose of rendering the services.
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« Payments made from abroad to visiting students and business
apprentices for the purposes of their maintenance, education
or training will be exempt from tax in the country visited.

2.4 A non-binding administrative mechanism will be established to
assist taxpayers to seek resolution of transfer pricing disputes.

Comparison of key features of new law and current law

New law

Current law

Australian source pensions and
retirement annuities derived by
residents of the Marshall I1slands will
be exempt from Australian tax,
provided they are taxed in the
Marshall Islands.

Australian source income of foreign
residentsis generally subject to
Australian tax.

Certain income derived by residents
of the Marshall 1slands from
government servicein Australia will
be exempt from Australian tax.

Australian source income of foreign
residentsis generally subject to
Australian tax.

Certain payments received by visiting
students and business apprentices
from the Marshall Islands will be
exempt from Australian tax.

Some payments received by foreign
students and business apprentices
may be taxablein Australia,
depending on the circumstances

The competent authorities of
Australia and the Marshall Islands
will endeavour to resolve taxpayers
transfer pricing disputes arising from
transfer pricing adjustments that
contravene the arm’ s length principle.

No equivalent.

The Marshall Islands agreement

2.5
explanation follows:

AGREEMENT BETWEEN THE GOVERNMENT OF AUSTRALIA

A full transcript of the Marshall Islands agreement and detailed

AND THE GOVERNMENT OF THE REPUBLIC OF THE
MARSHALL ISLANDSFOR THE ALLOCATION OF TAXING
RIGHTSWITH RESPECT TO CERTAIN INCOME OF

INDIVIDUALSAND TO ESTABLISH A MUTUAL AGREEMENT

PROCEDURE IN RESPECT OF TRANSFER PRICING
ADJUSTMENTS




Australia—Marshall Islands agreement

(Majuro, 12 May 2010)
Agreement between the Government of Australia and the Government of the Republic
of the Marshall Islands for the allocation of taxing rights with respect to certain income
of individuals and to establish a mutual agreement procedure in respect of transfer
pricing adjustments.

The Government of Australia and the Government of the Republic of the Marshall
Islands (“the Contracting States’),

Recognising that the Contracting States have concluded an Agreement for the
Exchange of Information with Respect to Taxes, and

Desiring to conclude an Agreement for the allocation of taxing rights with respect to
certain income of individuals and to establish a mutual agreement procedure in respect
of transfer pricing adjustments,

Have agreed as follows:

ARTICLE 1

PERSONS COVERED

This Agreement shall apply to persons who are residents of one or both of the
Contracting States.

ARTICLE 2
TAXES COVERED
1 The existing taxes to which this Agreement shall apply are:
@ in Australia, the income tax imposed under the federal law of

Australia; (hereinafter referred to as "Australian tax").
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(b) in the Republic of the Marshall Islands, income tax imposed under the
national laws of the Republic of the Marshall Islands; (hereinafter
referred to as "Marshall Iands tax”).

2 This Agreement shall also apply to any identical or substantially similar taxes
which are imposed after the date of signature of this Agreement in addition to, or in
place of, the existing taxes. The competent authorities of the Contracting States shall
notify each other within a reasonable period of time of any substantial changes to the
taxation laws covered by this Agreement.

3 This Agreement shall not apply to taxes imposed by states, municipalities,
local authorities or other political subdivisions, or possessions of a Contracting State.

ARTICLE 3
DEFINITIONS
1 For the purposes of this Agreement, unless the context otherwise requires:
@ the term "Australia", when used in a geographical sense, excludes all

external territories other than:

0] the Territory of Norfolk Island;

(i)  the Territory of Christmas Island;

(iii)  the Territory of Cocos (Keeling) Islands;

(iv)  the Territory of Ashmore and Cartier Islands;

(v) theTerritory of Heard Island and McDonald Islands; and

(vi) theCora Sealdands Territory,

and includes any area adjacent to the territorial limits of Australia
(including the Territories specified in this subparagraph) in
respect of which thereisfor thetime being in force,
consistently with international law, alaw of Australiadealing
with the exploration for or exploitation of any of the natural

resources of the exclusive economic zone or the seabed and
subsoil of the continental shelf;
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(b)

(©

(d)

(€)

(f)

9)

(h)

the term "the Republic of Marshall Islands' means; any land territory
within the territorial limits of the Republic of the Marshall Islands, and
includes the internal waters and territorial sea of the Republic of the
Marshall 1slands;

the term "competent authority” meansin the case of Australia, the
Commissioner of Taxation or an authorised representative of the
Commissioner and, in the case of the Republic of the Marshall Islands;
the Secretary of Finance or an authorised representative of the
Secretary of Finance,

the term "Contracting State" means Australia or the Republic of the
Marshall 1dlands, as the context requires;

the term "national”, in relation to a Contracting State, means any
individual possessing the nationality or citizenship of that Contracting
State;

the term "person” includes an individual, a company and any other
body of persons;

the term "tax" means Australian tax or Marshall 1slands tax as the
context requires; and

the term "transfer pricing adjustment” means an adjustment made by
the competent authority of a Contracting State to the profits of an
enterprise as aresult of applying the domestic law concerning taxes
referred to in Article 2 of that State regarding transfer pricing.

2 As regards the application of this Agreement at any time by a Contracting
State, any term not defined therein shall, unless the context otherwise requires, have
the meaning that it has at that time under the law of that State, for the purposes of the
taxes to which this Agreement applies, with any meaning under the applicable tax laws
of that State prevailing over a meaning given to the term under other laws of that State.

ARTICLE 4

RESIDENT

1 For the purposes of this Agreement, the term "resident of a Contracting State”

means:
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@ in the case of Australia, aperson who isaresident of Australiafor the
purposes of Australian tax; and
(b) in the case of the Republic of the Marshall 1slands, a person who isa
resident of Marshall Islands for the purposes of Marshall Islands Tax;
and
2 A person is not aresident of a Contracting State for the purposes of this

Agreement if the personisliable to tax in that State in respect only of income from
sources in that State or, in the case of the Republic of the Marshall 1dands, is not
subject to the most comprehensive taxation provided under the national tax laws of the
Republic of the Marshall 1dlands.

3 Where by reason of the preceding provisions of this Article a person, being an
individual, isaresident of both Contracting States, then the person's status shall be
determined as follows:

(@

(b)

(©)

theindividual shall be deemed to be aresident only of the Statein
which a permanent homeis available to that individual; if a permanent
home is available in both States, or in neither of them, that individual
shall be deemed to be aresident only of the State with which the
individual’ s personal and economic relations are closer (centre of vital
interests);

if the State in which the individual has their centre of vital interests
cannot be determined, the individual shall be deemed to be a resident
only of the State of which the individual is a national;

if theindividua is anational of both States or of neither of them, the
competent authorities of the Contracting States shall endeavour to
resolve the question by mutual agreement.

4 Where, by reason of paragraph 1, a person other than an individual is aresident
of both Contracting States, then it shall be deemed to be aresident only of the Statein
which its place of effective management is situated.

ARTICLE S5

PENSIONS AND RETIREMENT ANNUITIES

1 Pensions (including government pensions) and retirement annuities paid to an
individual who is aresident of a Contracting State shall be taxable only in that State.
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However, pensions and retirement annuities arising in a Contracting State may be
taxed in that State where such income is not subject to tax in the other Contracting
State.

2 The term "retirement annuity" means:

@ in the case of Australia, a superannuation annuity payment within the
meaning of the taxation laws of Australia;

(b) in the case of the Republic of the Marshall 1slands, a superannuation
annuity payment within the meaning of the taxation laws of the
Republic of the Marshall Islands.

(© any other similar periodic payment agreed upon by the competent
authorities.

ARTICLE 6

GOVERNMENT SERVICE

1 (a) Salaries, wages and other similar remuneration, other than a pension or
retirement annuity, paid by a Contracting State or a political subdivision or alocal
authority thereof to an individual in respect of services rendered to that State or
subdivision or authority shall be taxable only in that State.

(b) However, such salaries, wages and other similar remuneration shall be taxable only
in the other Contracting State if the services are rendered in that State and the
individual isaresident of that State who:

(1) isanational of that State; or

(i) did not become aresident of that State solely for the purpose of
rendering the services.

2 Notwithstanding the provisions of paragraph 1, salaries, wages and other
similar remuneration in respect of services rendered in connection with any trade or
business carried on by a Contracting State or a political subdivision or alocal authority
thereof may be taxed in accordance with the laws of a Contracting State.
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ARTICLE 7

STUDENTS

Payments which a student or business apprentice, who is or was immediately before
visiting a Contracting State a resident of the other Contracting State and who is
temporarily present in the first-mentioned State solely for the purpose of their
education or training, receives for the purpose of their maintenance, education or
training shall not be taxed in that State, provided such payments arise from sources
outside that State.

ARTICLE 8

MUTUAL AGREEMENT PROCEDURE IN RESPECT OF TRANSFER
PRICING ADJUSTMENTS

1 Where aresident of a Contracting State considers the actions of the other
Contracting State results or will result in atransfer pricing adjustment not in
accordance with the arm’ s length principle, the resident may, irrespective of the
remedies provided by the domestic law of those States, present a case to the competent
authority of the first-mentioned State. The case must be presented within 3 years of the
first notification of the adjustment.

2 The competent authorities shall endeavour to resolve any difficulties or doubts
arising asto the application of the arm’s length principle by a Contracting State
regarding transfer pricing adjustments. They may also communicate with each other
directly for the purposes of this Article.
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ARTICLE9

EXCHANGE OF INFORMATION

The competent authorities of the Contracting States shall exchange such information as
is foreseeably relevant for carrying out the provisions of this Agreement. Information
may be exchanged by the competent authorities for the purposes of this Articlein
accordance with the provisions of the Agreement on the Exchange of Information with
Respect to Taxes concluded by the Contracting States (whether or not this Agreement,
in whole or in part, forms part of the domestic law of either Contracting State).

ARTICLE 10

ENTRY INTO FORCE

1 The Contracting States shall notify each other, in writing, through the
diplomatic channel of the completion of their constitutional and legal procedures for
the entry into force of this Agreement. This Agreement shall enter into force on the
date of the last notification, and shall, provided an Agreement for the Exchange of
Information with Respect to Taxes isin force between the Contracting States,
thereupon have effect:

@ in respect of Australian tax, for any year of income beginning on or
after 1 July in the calendar year next following the date on which this
Agreement entersinto force; and

(b) in respect of the Republic of the Marshall Islands, for any year of
income beginning on or after 1 October in the calendar year next
following the date on which this Agreement entersinto force;
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ARTICLE 11

TERMINATION

1 This Agreement shall continue in effect indefinitely, but either of the
Contracting States may give to the other Contracting State through the diplomatic
channel written notice of termination.

2 Such termination shall become effective:

@ in respect of Australian tax, in the year of income beginning on or after
1 July in the calendar year next following that in which the notice of
termination is given;

(b) in respect of Marshall Islands tax, in the year of income beginning on
or after 1 October in the calendar year next following that in which the
notice of termination is given.

3 Notwithstanding the provisions of paragraph 1 or 2, this Agreement shall, on
receipt through the diplomatic channel of written notice of termination of the
Agreement for the Exchange of Information with Respect to Taxes between the
Contracting States, terminate and cease to be effective on the first day of the month
following the expiration of a period of six (6) months after the date of receipt of such
notice.

IN WITNESS WHEREOF the undersigned, being duly authorised by their
respective Governments, have signed this Agreement.

DONE at Majuro in duplicate, on this 12th day of May 2010.

For the Gover nment of For the Gover nment of the Republic
Australia: of the Marshall Islands:

Susan Cox Brenson Wase

Ambassador Acting Finance Minister
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Detailed explanation of new law

2.6 This Bill gives effect to the Marshall 1slands Agreement, which
deals with the all ocation of taxing rights with respect to certain income of
individuals.

Article 1 — Persons Covered

2.7 This Article establishes the scope of the application of the
Marshall 1slands agreement by providing for it to apply to persons who
are residents of one or both of the countries. [Article1]

2.8 The application of the Marshall Islands agreement to persons
who are dual residents (that is, residents of both countries) is dealt with in
Article 4 (Resident).

Article 2 — Taxes Covered

29 This Article specifies the existing taxes of each country to which
the Marshall 1slands agreement applies. Thisis, in the case of Australia,
the federal incometax. [Article 2, subparagraph 1(a)]

2.10 For the Marshall Islands, the Marshall Islands agreement applies
to the national income tax. [Article 2, subparagraph 1(b)]

211 The application of the Marshall 1slands agreement will be
automatically extended to any identical or substantially similar taxes
which are subsequently imposed by either country in addition to, or in
place of, the existing taxes. The competent authorities of Australiaand
the Marshall Islands are required to notify each other in the event of a
substantial change to the taxation laws of the respective countries, within
areasonable period of time after any such changes. [Article 2, paragraph 2]

212 The Marshall 1dlands agreement shall not apply to taxes imposed
by states, municipalities, local authorities or other political subdivisions or
possessions of either country. [Article 2, paragraph 3]

Article 3 — Definitions
Definition of Australia

213 The definition of ‘Australia follows corresponding definitions
in Australia’ s modern tax treaties. ‘Australia’ is defined to include certain

external territories and areas of the continental shelf. [Article 3,
subparagraph 1(a)]
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Definition of the Marshall |slands

214 The Marshall Idlandsis defined to mean any land territory
within the territorial limits of the Republic of the Marshall 1slands, and
includes the internal waters and territorial sea of the Republic of the
Marshall Ilands. [Article 3, subparagraph 1(b)]

Definition of competent authority

2.15 The competent authority is the person or ingtitution specifically
authorised to perform certain actions under the Marshall 1slands
agreement. For example, to notify each other of any significant changes
to the tax law of their respective countries (Article 2 (Taxes Covered)), to
communicate for the purposes of Article 8 (Mutual Agreement Procedure)
and to exchange information in accordance with Article 9 (Exchange of
Information).

2.16 In the case of Australia, the competent authority is the
Commissioner of Taxation or an authorised representative of the
Commissioner [Article 3, subparagraph 1(b)]. In the case of Marshall Islands,
it isthe Secretary of Finance or an authorised representative of the
Secretary of Finance. [Article 3, subparagraph 1(c)]

Definition of Contracting State

2.17 Contracting State means Australia or the Marshall Islands, as
the context requires. [Article 3, subparagraph 1(d)]

Definition of national

2.18 National means any individual possessing the nationality or
citizenship of Australia or the Marshall Islands. [Article 3, subparagraph 1(e)]

Definition of person

219 Person includes an individual, a company and any other body of
persons. [Article 3, subparagraph 1(f)]

Definition of tax

2.20 The term tax means either Australian tax or Marshall 1slands
tax, depending on the context. [Article 3, subparagraph 1(g)]

Definition of transfer pricing adjustment

221 A transfer pricing adjustment is an adjustment made by the tax
authorities of Australiaor Marshall Islands to the profits of an enterprise,
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based on the application of domestic transfer pricing laws [Article 3,
subparagraph 1(h)]. For Australia, such laws are contained in Division 13 of
Part 111 of the Income Tax Assessment Act 1936 (ITAA 1936) and
Subdivision 815A of the Income Tax Assessment Act 1997 (ITAA 1997).

Terms not specifically defined

2.22 A term that is not specifically defined in the Marshall Islands
agreement shall have (unless the context requires otherwise) the meaning
that it has under the domestic taxation law of the country applying the
Marshall Islands agreement at the time of its application. In that case, the
term’ s domestic taxation law meaning will have precedence over any
meaning it may have under that country’s other domestic laws. [Article 3,
paragraph 2]

Article 4 — Resident

2.23 This Article sets out the basis upon which the residence of a
person is to be determined for the purposes of the Marshall Islands
agreement. Residence is a criterion for determining each country’ s taxing
rights and is a necessary condition for the provision of relief under the
Marshall Islands agreement. In the case of Australia, a person’s residence
is determined according to Australia’ s taxation law [Article 4,

subparagraph 1(a)]. In the case of the Marshall Islands, residenceis
determined according to Marshall 1dlands’ taxation law [Article 4,
subparagraph 1(b)].

Special residency rules

2.24 A person is not aresident of a country, for the purposes of the
Marshall Islands agreement, if that person isliableto tax in that country in
respect only of income from sources in that country. Inthe Australian
context, thiswould mean, for example, that Norfolk 1sland residents, who
are generally only subject to Australian tax on Australian source income,
are not residents of Australiafor the purposes of the Marshall |slands
agreement. Accordingly, the Marshall Islands will not have to forego tax
in accordance with the Marshall I1slands agreement on income derived by
Norfolk Island residents (which will not be subject to Australian tax).

Dual residents

2.25 Tie-breaker rules are included for determining residency of a
person, for the purposes of the Marshall Islands agreement, if a person
qualifies as adual resident, that is, aresident of both countriesin
accordance with paragraph 1 of Article 4. Theserules, in order of
application are:
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e if theindividua has a permanent home available in only one
of the countries, the person is deemed to be aresident solely
of that country for the purposes of the Marshall 1slands
agreement [Article 4, subparagraph 3(a)];

 if theindividua has a permanent home available in both
countries or in neither, then the person’ s personal or
economic relations with Australia and the Marshall Islandsis
taken into account, and the person is deemed for the purposes
of the Marshall Islands agreement to be aresident only of the
country with which they have the closer personal and
economic relations [Article 4, subparagraph 3(a)];

» residency will be determined on the basis of an individua’s
nationality where the foregoing tests are not determinative
[Article 4, subparagraph 3(b)]; Or

e if theindividua isa‘nationa’ of both countries, or of
neither, the competent authorities will endeavour to resolve
the question by mutual agreement [Article 4, subparagraph 3(c)].

2.26 A person other than an individual, such as a company or other
body of persons, that isadual resident will be deemed to be aresident of

the country in which its effective place of management is situated.
[Article 4, paragraph 4]

2.27 Inrelation to Australia, adual resident remains aresident for the
purposes of Australian domestic law. Accordingly, that person remains
liable to tax in Australian as aresident, insofar as the Marshall Islands
agreement allows.

Article 5 — Pensions and Retirement Annuities

2.28 Pensions and retirement annuities are taxable only by the
country of which the recipient is aresident, provided such incomeis
subject to tax in that country. If such income is not subject to tax in that
country, the income may be taxed by the country from which the relevant
payments were made. [Article5, paragraph 1]

Meaning of retirement annuity

2.29 In the case of Australia, retirement annuity means a
superannuation annuity payment within the meaning of the taxation laws
of Australia. That is, a superannuation annuity as defined by

regulation 995-1.01 of the Income Tax Assessment Regulations 1997,
which took effect from 1 July 2007. [Article 5, subparagraph 2(a)]
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2.30 In the case of Marshall Islands, a ‘ retirement annuity’ means
superannuation annuity payment within the meaning of the taxation laws
of the Marshall Islands. [Article 5, subparagraph 2 (b)]

Article 6 — Government Service

231 Salary and wage type income, other than government service
pensions or annuities, paid to an individual for services rendered to a
government of one of the countries (including a political subdivision or
local authority), isto be taxed only in that country [Article 6,

subparagraph 1(a)]. However, such remuneration will be taxable only in the
other country if the services are rendered in that other country and:

« therecipient isaresident of, and anationa of, that other
country; or

» therecipient isaresident of that other country and did not
become aresident of that country solely for the purpose of
rendering the services (for example, if therecipientisa
permanent resident of that other country).

[Article 6, subparagraph 1(b)]
Businessincome

2.32 However, salaries, wages and other similar remuneration in
respect of services rendered in connection with atrade or business carried
on by any governmental authority is excluded from the scope of the
Article. Such remuneration will remain subject to the domestic taxation
laws of the two countries. [Article 6, paragraph 2]

Article 7 — Students
Exemption from tax

2.33 Article 7 applies to students or business apprentices who are
temporarily present in one of the countries solely for the purpose of their
education or training if they are, or immediately before the visit, were,
resident in the other country. In these circumstances, payments from
abroad received by the students or business apprentices solely for their
maintenance, education or training will be exempt from tax in the country
visited. Thiswill apply even though the student or apprentice may qualify
as aresident of the country visited during the period of their visit.
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Employment income

2.34 Where, however, a Marshall Islands student visiting Australia
solely for educational purposes undertakes employment in Australia, for
example, part-time work with alocal employer, the income earned by that
student as a consequence of that employment may be subject to tax in
Australia.

2.35 For business apprentices, this Article only applies where the
apprentice’s remuneration consists solely of subsistence paymentsto
cover training or maintenance. Remuneration for service, that is, salary
equivalents, falls for consideration under domestic taxation law.

2.36 In the case of aMarshall Islands business apprentice visiting
Australia solely for training purposes, it may therefore be necessary to
distinguish between remuneration for service and a payment for the
apprentice’s maintenance or training. The quantum of the payment will
be relevant in such cases.

2.37 A payment for maintenance or training would not be expected to
exceed the level of expenses likely to be incurred to ensure the
apprentice’s maintenance and training (that is, a subsistence payment). |If
the remuneration is similar to the amounts paid to persons who provide
similar services who are not business apprentices (that is, salary
equivalent), thiswould generally indicate that the payments constitute
income from employment that would fall for consideration under
domestic taxation law. Likewise, if that business apprentice undertakes
any other employment in Australia, the income earned from that
employment may be subject to tax in Austraia.

2.38 In these situations, the payments received from abroad for the
student or apprentice’ s maintenance, education or training will not,
however, be taken into account in determining the tax payable on the
employment income that is subject to tax in Australia. No Australian tax
would be payable on the employment income if the student or apprentice
qualifies as aresident of Australiaduring the visit and the taxable income
of the student or apprentice does not exceed the tax-free threshold
applicable to Australian residents for tax purposes.

Article 8 — Mutual Agreement Procedure in Respect of Transfer Pricing
Adjustments

2.39 Article 8 provides for consultation between the competent
authorities of the two countries for the purpose of endeavouring to resolve
disputes concerning transfer pricing adjustments purportedly made not in
accordance with the arm’ s length principle. [Article 8, paragraph 2]
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2.40 Theterm ‘arm’slength principle’ refersto the requirement that
businesses price their related party international dealings according to
what truly independent parties acting independently would reasonably be
expected to have done in the same situation. The Commissioner of
Taxation would apply the arm’ s length principle when reviewing business
transactionsin the context of Division 13 of Part |11 of the ITAA 1936.

241 A person wishing to use this mutual agreement procedure must
present their case to the competent authority of their country of residence
within three years of the first notification of the transfer pricing
adjustment. This procedure operates independently of, and in addition to,
domestic legal remedies available to taxpayers. [Article 8, paragraph 1]

Article 9 — Exchange of Information

242 Article 9 authorises and limits the exchange of information by
the competent authorities to information that is foreseeably relevant to the
administration of the Marshall 1slands agreement.

243 The exchange of information is subject to the provisions of the
Agreement on the Exchange of Information with Respect to Taxes, which
was signed by the two countries on 12 May 2010. That agreement
provides for exchange of information that is foreseeably relevant to the
administration of the taxation laws of the two countries. It also contains
safeguards to protect taxpayers rights. For example:

» confidentiality rules to ensure that information exchanged is
only disclosed to authorised recipients; and

» limitations to ensure that the competent authorities do not
exceed domestic laws and administrative proceduresin the
course of obtaining and supplying information.

Article 10 — Entry into Force
Date of entry into force

244 The Marshall Island agreement will enter into force on the date
of the last exchange of diplomatic notes notifying that the domestic
proceduresto give it the force of law have been completed. In Australia,
enactment of the legislation giving the Marshall Islands agreement the
force of law along with tabling the Marshall 1slands agreement in
Parliament are prerequisites to the exchange of diplomatic notes. Entry
into force is also conditional upon the related Agreement on the Exchange
of Information with Respect to Taxes between the two countries being in
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force at that time. That Agreement entered into force on 25 November
2011.

Date of application in Australia

2.45 Following entry into force, the Marshall Islands agreement will
take effect in Australiain respect of any income year beginning on or after
1 July in the calendar year next following the date on which it entersinto
force. [Article 10, subparagraph 1(a)]

Date of application in Marshall I ands

2.46 Following entry into force, the Marshall Islands agreement will
take effect in Marshall Islands in respect of any income year beginning on
or after 1 October in the calendar year next following the date on which it
entersinto force. [Article 10, subparagraph 1(b)]

Article 11 — Termination

2.47 The Marshall 1dands agreement isto continue in effect
indefinitely. However, either country may give the other country written

notice of termination of the agreement through the diplomatic channel.
[Article 11, paragraph 1]

Cessation in Australia

2.48 In the event of either country terminating the Marshall Islands
agreement, it would cease to be effective in Australiain the year of
income beginning on or after 1 July in the calendar year next following

that in which the notice of termination is given. [Article 11,
subparagraph 2(a)]

Cessation for Marshall 1slands

2.49 The Marshall Idlands agreement would correspondingly cease to
be effective in Marshall Islands for any year of income beginning on or
after 1 October in the calendar year next following that in which the
notice of termination is given. [Article 11, paragraph 2(b)]

Cessation in other circumstances

2.50 The Marshall Idlands agreement will also terminate and cease to
be effective if the Agreement for the Exchange of Information with
Respect to Taxes between Australia and the Marshall Ilandsis
terminated. In that event, the Marshall Islands agreement would terminate
on thefirst day of the month following the expiration of six months after
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receipt of notification of termination of the Agreement for the Exchange of
Information with Respect to Taxes. [Article 11, paragraph 3]
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Outline of chapter

31 Schedule 1 to this Bill amends the International Tax Agreements
Act 1953 (Agreement Act 1953) to define and give the force of law to the
2010 Agreement between the Government of Australia and the
Government of the Republic of Mauritius for the Allocation of Taxing
Rights with Respect to Certain Income of Individuals and to Establish a
Mutual Agreement Procedure in Respect of Transfer Pricing Adjustments
(Mauritius agreement). Subsection 3AAA(1) of the Agreements Act 1953
will define the Mauritius agreement and subsection 5(1) will giveit the
force of law in Australia. This chapter explains the rules that apply in the
Mauritius agreement.

Context of amendments

3.2 The Mauritius agreement was signed in Port Louis on
8 December 2010. Thereisno pre-existing agreement of thistype
between Australia and the Republic of Mauritius (Mauritius).

Summary of new law

Main features of the Mauritius agreement
3.3 The main features of the Mauritius agreement are as follows:

« Income from pensions and retirement annuities will generaly
be taxed only in the country of residence of the recipient,
provided the income is subject to tax in that country.

* Income from government service will generally be taxed only
in the country that pays the remuneration. However, the
remuneration shall only be taxed in the other country where
the services are rendered in that other country by aresident
of that other country who is a national of that other country
or did not become aresident of that other country for the
purpose of rendering the services.
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« Payments made from abroad to visiting students and business
apprentices for the purposes of their maintenance, education
or training will be exempt from tax in the country visited.

e A non-binding administrative mechanism will be established

to assist taxpayers to seek resolution of transfer pricing
disputes.

Comparison of key features of new law and current law

New law Current law
Australian source pensions and Australian source income of foreign
retirement annuities derived by residentsis generally subject to

residents of Mauritius will be exempt | Australian tax.
from Australian tax, provided they
aretaxed in Mauritius.

Certain income derived by residents | Australian source income of foreign
of Mauritius from government service | residentsis generally subject to

in Australiawill be exempt from Australian tax.

Australian tax.

Certain payments received by visiting | Some payments received by foreign
students and business apprentices students and business apprentices
from Mauritius will be exempt from may be taxablein Australia,
Australian tax. depending on the circumstances.
The competent authorities of No equivalent.

Australiaand Mauritius will
endeavour to resolve taxpayers
transfer pricing disputes arising from
transfer pricing adjustments that
contravene the arm'’ s length principle.

The Mauritius agreement

34 A full transcript of the Mauritius agreement and detailed
explanation follows:

AGREEMENT BETWEEN THE GOVERNMENT OF AUSTRALIA
AND THE GOVERNMENT OF THE REPUBLIC OF MAURITIUS
FOR THE ALLOCATION OF TAXING RIGHTSWITH RESPECT
TO CERTAIN INCOME OF INDIVIDUALSAND TO ESTABLISH
A MUTUAL AGREEMENT PROCEDURE IN RESPECT OF
TRANSFER PRICING ADJUSTMENTS

(Port Louis, 8 December 2010)
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The Government of Australia and the Government of the Republic of
Mauritius,

Recognising that the two Governments have concluded an Agreement on
the Exchange of Information with Respect to Taxes, and

Desiring to conclude an Agreement for the allocation of taxing rights with
respect to certain income of individuals and to establish a mutual
agreement procedure in respect of transfer pricing adjustments,

Have agreed as follows:

ARTICLE 1

PERSONS COVERED

This Agreement shall apply to persons who are residents of one or both of the
Contracting States.

ARTICLE 2

TAXES COVERED

1 The existing taxes to which this Agreement shall apply are:

@ in Australia, the income tax imposed under the federal law of
Australia; (hereinafter referred to as"Australian tax").
(b in Mauritius, the income tax;(hereinafter referred to as "Mauritius
tax™).
2 This Agreement shall also apply to any identical or substantially similar taxes

which are imposed after the date of signature of this Agreement in addition to, or in
place of, the existing taxes. The competent authorities of the Contracting States shall
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notify each other within areasonable period of time of any substantial changes to the
taxation laws covered by this Agreement.

3 This Agreement shall not apply to taxes imposed by states, municipalities,
local authorities or other political subdivisions, or possessions of a Contracting State.

ARTICLE 3
DEFINITIONS
1 For the purposes of this Agreement, unless the context otherwise requires:
@ the term "Australid’, when used in a geographical sense, excludes all

external territories other than:

(i)  the Territory of Norfolk Island;

(i)  the Territory of Christmas Island;

(iii)  the Territory of Cocos (Keeling) Islands;

(iv) theTerritory of Ashmore and Cartier Islands;

(v)  the Territory of Heard Island and McDonald Islands; and

(vi) theCoral Sealdands Territory,
and includes any area adjacent to the territorial limits of Australia (including the
Territories specified in this subparagraph) in respect of which there is for the time
being in force, consistently with international law, alaw of Australia dealing with the

exploration for or exploitation of any of the natural resources of the exclusive
economic zone or the seabed and subsoil of the continental shelf;

(b) the term "Mauritius' means the Republic of Mauritius and includes;

(i) @l theterritories and islands which, in accordance with the
laws of Mauritius, constitute the State of Mauritius;

(ii)  theterritorial seaof Mauritius; and
(iii)  any areaoutside the territorial sea of Mauritius which in

accordance with the international law has been or may
hereafter be designated under the laws of Mauritius as an area,
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(©

(d)

(€)

(f)

9)

(h)

including the Continental Shelf, within which the rights of
Mauritius with respect to the sea, the sea-bed and sub-soil and
their natural resources may be exercised;

the term “ competent authority” means,

(i)  inthecaseof Australia, the Commissioner of Taxation or an
authorised representative of the Commissioner; and

(i)  inthe case of Mauritius, the Director General of Mauritius
Revenue Authority or an authorised representative of the
Director General;

the term "Contracting State" means Australia or Mauritius, as the
context requires;

the term "national”, in relation to a Contracting State, means any
individual possessing the nationality or citizenship of that Contracting
State;

the term "person” includes an individual, a company and any other
body of persons;

the term "tax" means Australian tax or Mauritius tax, as the context
requires; and

the term "transfer pricing adjustment” means an adjustment made by
the competent authority of a Contracting State to the profits of an
enterprise as aresult of applying the domestic law concerning taxes
referred to in Article 2 of that State regarding transfer pricing.

2 As regards the application of this Agreement at any time by a Contracting
State, any term not defined therein shall, unless the context otherwise requires, have
the meaning that it has at that time under the law of that State, for the purposes of the
taxes to which this Agreement applies, with any meaning under the applicable tax laws
of that State prevailing over ameaning given to the term under other laws of that State.
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ARTICLE 4
RESIDENT
1 For the purposes of this Agreement, the term "resident of a Contracting State"
means.
@ in the case of Australia, a person who isaresident of Australiafor the
purposes of Australian tax; and
(b) in the case of Mauritius, a person who, under the income tax law of
Mauritius, isliable to tax therein by reason of his residence.
2 A person is not a resident of a Contracting State for the purposes of this

Agreement if the person is liable to tax in that State in respect only of income from
sources in that State.

3 Where by reason of the preceding provisions of this Article a person, being an
individual, is a resident of both Contracting States, then the person's status shall be
determined as follows:

€) the individual shall be deemed to be aresident only of the Statein
which a permanent home is available to that individual; if a permanent
home is available in both States, or in neither of them, that individual
shall be deemed to be aresident only of the State with which the
individual’ s personal and economic relations are closer (centre of vital
interests);

(b) if the State in which the individual hastheir centre of vital interests
cannot be determined, the individual shall be deemed to be aresident
only of the State of which the individual is anational;

(© if theindividual isanational of both States or of neither of them, the
competent authorities of the Contracting States shall endeavour to
resolve the question by mutual agreement.

4 Where, by reason of paragraph 1, a person other than an individual is aresident
of both Contracting States, then it shall be deemed to be aresident only of the Statein
which its place of effective management is situated.
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ARTICLES

PENSIONS AND RETIREMENT ANNUITIES

1 Pensions (including government pensions) and retirement annuities paid to an
individual who is a resident of a Contracting State shall be taxable only in that State.
However, pensions and retirement annuities arising in a Contracting State may be
taxed in that State where such income is not subject to tax in the other Contracting
State.

2 The term "retirement annuity" means:

@ in the case of Australia, a superannuation annuity payment within the
meaning of the taxation laws of Australia;

(b) in the case of Mauritius, a stated sum payable periodicaly at stated
times during life or during a specified or ascertainable period of time
under an obligation to make the payment in return for adequate and
full consideration in money or money’ s worth; and

(© any other similar periodic payment agreed upon by the competent
authorities.

ARTICLE 6

GOVERNMENT SERVICE

1 @ Salaries, wages and other similar remuneration, other than a pension
or retirement annuity, paid by a Contracting State or a political subdivision or a local
authority thereof to an individual in respect of services rendered to that State or
subdivision or authority shall be taxable only in that State.

(b However, such salaries, wages and other similar remuneration shall be
taxable only in the other Contracting State if the services are rendered in that State and
theindividual is aresident of that State who:

0] isanational of that State; or
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(i) did not become aresident of that State solely for the purpose of
rendering the services.

2 Notwithstanding the provisions of paragraph 1, salaries, wages and other
similar remuneration in respect of services rendered in connection with any trade or
business carried on by a Contracting State or a political subdivision or alocal authority
thereof may be taxed in accordance with the laws of a Contracting State.

ARTICLE 7

STUDENTS

Payments which a student or business apprentice, who is or was immediately
before visiting a Contracting State a resident of the other Contracting State and who is
temporarily present in the first-mentioned State solely for the purpose of their
education or training, receives for the purpose of their maintenance, education or
training shall not be taxed in that State, provided such payments arise from sources
outside that State.

ARTICLE 8

MUTUAL AGREEMENT PROCEDURE IN RESPECT OF TRANSFER
PRICING ADJUSTMENTS

1 Where a resident of a Contracting State considers the actions of the other
Contracting State results or will result in a transfer pricing adjustment not in
accordance with the arm’'s length principle, the resident may, irrespective of the
remedies provided by the domestic law of those States, present a case to the competent
authority of the first-mentioned State. The case must be presented within three years
of the first notification of the adjustment.

2 The competent authorities shall endeavour to resolve any difficulties or doubts
arising as to the application of the arm’s length principle by a Contracting State
regarding transfer pricing adjustments. They may also communicate with each other
directly for the purposes of this Article.
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ARTICLE9

EXCHANGE OF INFORMATION

The competent authorities of the Contracting States shall exchange such information as
is foreseeably relevant for carrying out the provisions of this Agreement. Information
may be exchanged by the competent authorities for the purposes of this Articlein
accordance with the provisions of the Agreement on the Exchange of Information with
Respect to Taxes concluded by the Contracting States (whether or not this Agreement,
in whole or in part, forms part of the domestic law of either Contracting State).

ARTICLE 10

ENTRY INTO FORCE

The Government of Australia and the Government of the Republic of Mauritius shall
notify each other, in writing, through the diplomatic channel of the completion of their
constitutional and legal procedures for the entry into force of this Agreement. This
Agreement shall enter into force on the date of the last notification, and shall, provided
an Agreement on the Exchange of Information with Respect to Taxes is in force
between Australia and the Republic of Mauritius, thereupon have effect:

@ in respect of Australian tax, for any year of income beginning on or
after 1 July in the calendar year next following the date on which this
Agreement enters into force; and

(b) in respect of Mauritius tax, for any year of income beginning on or
after 1 January in the calendar year next following the date on which
this Agreement enters into force.
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ARTICLE 11

TERMINATION

1 This Agreement shall continue in effect indefinitely, but either of the
Contracting States may, after the expiration of 3 years from the date of its entry into
force, give to the other Contracting State through the diplomatic channel written notice
of termination.

2 Such termination shall become effective;

@ in respect of Australian tax, in the year of income beginning on or after
1 July in the calendar year next following that in which the notice of
terminationis given;

(b) in respect of Mauritiustax, in the year of income beginning on or after
1 January in the calendar year next following that in which the notice
of termination is given.

3 Notwithstanding the provisions of paragraph 1 or 2, this Agreement shall, on
receipt through the diplomatic channel of written notice of termination of the
Agreement on the Exchange of Information with Respect to Taxes between the
Contracting States, terminate and cease to be effective on the first day of the month
following the expiration of a period of six months after the date of receipt of such
notice.

IN WITNESS WHEREOF the undersigned, being duly authorised by their respective
Governments, have signed this Agreement.

DONE in duplicate at Port Louis, this 8th day of December 2010.

For the Gover nment of For the Gover nment of the Republic
Australia: of Mauritius:

Cathy Johnstone Pravind Jugnauth

High Commissioner Vice Prime Minister and Minister of

Finance and Economic Development
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Detailed explanation of new law

35 This Schedul e gives effect to the Mauritius agreement, which
deals with the all ocation of taxing rights with respect to certain income of
individuals.

Article 1 — Persons Covered

3.6 This Article establishes the scope of the application of the
Mauritius agreement by providing for it to apply to personswho are
residents of one or both of the countries. [Article 1]

37 The application of the Mauritius agreement to persons who are
dual residents (that is, residents of both countries) is dealt with in Article 4
(Resident).

Article 2 — Taxes Covered

3.8 This Article specifies the existing taxes of each country to which
the Mauritius agreement applies. Thisis, in the case of Australia, the
federal incometax. [Article 2, subparagraph 1(a)]

3.9 For Mauritius, the Mauritius agreement applies to income tax.
[Article 2, subparagraph 1(b)]

3.10 The application of the Mauritius agreement will be
automatically extended to any identical or substantially similar taxes
which are subsequently imposed by either country in addition to, or in
place of, the existing taxes. The competent authorities of Australiaand
Mauritius are required to notify each other in the event of a substantial
change to the taxation laws of the respective countries, within a
reasonable period of time after any such changes. [Article 2, paragraph 2]

311 The Mauritius agreement shall not apply to taxes imposed by
states, municipalities, local authorities or other political subdivisions or
possessions of either country. [Article 2, paragraph 3]

Article 3 — Definitions
Definition of Australia

3.12 The definition of *Australia follows corresponding definitions
in Australia’ s modern tax treaties. ‘Australia’ is defined to include certain
external territories and areas of the continental shelf. [Article 3,
subparagraph 1(a)]
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Definition of Mauritius

3.13 Mauritiusis defined to mean the Republic of Mauritius and
includes all the territories and islands that constitute the State of
Mauritius; the territorial sea of Mauritius; and area outside the territorial
sea of Mauritius which in accordance with the international law has been
designated under the laws of Mauritius as an area, including the
Continental Shelf, within which the rights of Mauritius with respect to the

sea, the seabed and subsoil and their natural resources may be exercised.
[Article 3, subparagraph 1(b)]

Definition of competent authority

3.14 The competent authority is the person or institution specifically
authorised to perform certain actions under the Mauritius agreement. For
example, to notify each other of any significant changes to the tax law of
their respective countries (Article 2 (Taxes Covered)), to communicate for
the purposes of Article 8 (Mutual Agreement Procedure) and to exchange
information in accordance with Article 9 (Exchange of Information).

3.15 In the case of Australia, the competent authority isthe
Commissioner of Taxation (Commissioner) or an authorised
representative of the Commissioner. In the case of Mauritius, it isthe
Director General of Mauritius Revenue Authority or an authorised
representative of the Director General. [Article 3, subparagraph 1(c)]
Definition of Contracting State

3.16 Contracting State means Australia or Mauritius, as the context
requires. [Article 3, subparagraph 1(d)]

Definition of national

3.17 National means any individual possessing the nationality or
citizenship of Australia or Mauritius. [Article 3, subparagraph 1(€)]

Definition of person

3.18 Person includes an individual, a company and any other body of
persons. [Article 3, subparagraph 1(f)]

Definition of tax

3.19 The term tax means either Australian tax or Mauritius tax
depending on the context. [Article 3, subparagraph 1(g)]
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Definition of transfer pricing adjustment

3.20 A transfer pricing adjustment is an adjustment made by the tax
authorities of Australia or Mauritius to the profits of an enterprise, based
on the application of domestic transfer pricing laws [Article 3,

subparagraph 1(h)]. For Australia, such laws are contained in Division 13 of
Part 111 of the Income Tax Assessment Act 1936 (ITAA 1936) and
Subdivision 815A of the Income Tax Assessment Act 1997 (ITAA 1997).

Terms not specifically defined

321 A term that is not specifically defined in the Mauritius
agreement shall have (unless the context requires otherwise) the meaning
that it has under the domestic taxation law of the country applying the
Mauritius agreement at the time of its application. Inthat case, theterm’s
domestic taxation law meaning will have precedence over any meaning it
may have under that country’s other domestic laws. [Article 3, paragraph 2]

Article 4 — Resident

3.22 This Article sets out the basis upon which the residence of a
person is to be determined for the purposes of the Mauritius agreement.
Residenceis acriterion for determining each country’ staxing rightsand is
anecessary condition for the provision of relief under the Mauritius
agreement. In the case of Australia, a person’s residence is determined
according to Australia’ s taxation law [Article 4, subparagraph 1(a)]. Inthe
case of Mauritius, residence is determined according to Mauritius

taxation law [Article 4, subparagraph 1(b)].

Special residency rules

3.23 A person is not aresident of a country, for the purposes of the
Mauritius agreement, if that person isliable to tax in that country in
respect only of income from sources in that country [Article 4, paragraph 2].
In the Australian context, this would mean, for example, that Norfolk
Island residents, who are generally only subject to Australian tax on
Australian source income, are not residents of Australiafor the purposes
of the Mauritius agreement. Accordingly, Mauritius will not have to
forego tax in accordance with the Mauritius agreement on income derived
by Norfolk Island residents (which will not be subject to Australian tax).

Dual residents
3.24 Tie-breaker rules are included for determining residency of a

person, for the purposes of the Mauritius agreement, if the person
qualifies asadual resident, that is, aresident of both countriesin
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accordance with paragraph 1 of Article 4. Theserules, in order of
application are:

e if theindividual has a permanent home available in only one
of the countries, the person is deemed to be aresident solely
of that country for the purposes of the Mauritius agreement
[Article 4, subparagraph 3(a)],

» if theindividual has a permanent home availablein both
countries or in neither, then the person’s economic relations
with Australia and Mauritius are taken into account, and the
person is deemed for the purposes of the Mauritius
agreement to be aresident only of the country with which
they have the closer personal and economic relations [Article 4,
subparagraph 3(a)],

* residency will be determined on the basis of an individual’s
nationality where the foregoing tests are not determinative
[Article 4, subparagraph 3(b)]; Or

* if theindividua isa‘national’ of both countries, or of
neither, the competent authorities will endeavour to resolve
the question by mutual agreement [Article 4, subparagraph 3(c)].

3.25 A person other than an individual, such as a company or other
body of persons, that isadual resident will be deemed to be aresident of
the country in which its effective place of management is situated [Article 4,

paragraph 4].

3.26 Inrelation to Australia, adual resident remains aresident for the
purposes of Australian domestic law. Accordingly, that person remains
liable to tax in Australian as aresident, insofar as the Mauritius agreement
alows.

Article 5 — Pensions and Retirement Annuities

3.27 Pensions and retirement annuities are taxable only by the
country of which the recipient is aresident, provided such incomeis
subject to tax in that country. If such income is not subject to tax in that
country, the income may be taxed by the country from which the relevant
payments were made. [Article5, paragraph 1]

Meaning of retirement annuity

3.28 In the case of Australia, retirement annuity means a
superannuation annuity payment within the meaning of the taxation laws
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of Australia. That is, a superannuation annuity as defined by regulation
995-1.01 of the Income Tax Assessment Regulations 1997, which took
effect from 1 July 2007. [Article 5, subparagraph 2(a)]

3.29 In the case of Mauritius, a'‘retirement annuity’ means a stated
sum payable periodically at stated times during life or during a specific or
ascertainable period of time under an obligation to make the payment in

return for adequate and full consideration in money or money’s worth.
[Article 5, subparagraph 2 (b)]

Article 6 — Government Service

3.30 Salary and wage type income, other than government service
pensions or annuities, paid to an individual for services rendered to a
government of one of the countries (including a political subdivision or
local authority), isto be taxed only in that country [Article 6, subparagraph
1(a)]. However, such remuneration will be taxable only in the other
country if the services are rendered in that other country and:

» therecipient isaresident of, and a national of, that other
country; or

« therecipient isaresident of that other country and did not
become aresident of that country solely for the purpose of
rendering the services (for example, if the recipientisa
permanent resident of that other country)

[Article 6, subparagraph 1(b)]
Businessincome

331 However, salaries, wages and other similar remuneration in
respect of services rendered in connection with atrade or business carried
on by any governmental authority is excluded from the scope of the
Article. Such remuneration will remain subject to the domestic taxation
laws of the two countries. [Article 6, paragraph 2]

Article 7 — Students
Exemption from tax

3.32 Article 7 applies to students or business apprentices who are
temporarily present in one of the countries solely for the purpose of their
education or training if they are, or immediately before the visit were,
resident in the other country. In these circumstances, payments from
abroad received by the students or business apprentices solely for their
maintenance, education or training will be exempt from tax in the country
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visited. Thiswill apply even though the student or apprentice may qualify
as aresident of the country visited during the period of their visit.

Employment income

3.33 Where, however, a Mauritian student visiting Australia solely
for educational purposes undertakes employment in Australia, for
example, part-time work with alocal employer, the income earned by that
student as a consequence of that employment may be subject to tax in
Australia.

3.34 For business apprentices, this Article only applies where the
apprentice’ s remuneration consists solely of subsistence payments to
cover training or maintenance. Remuneration for service, that is, salary
equivalents, falls for consideration under domestic taxation law.

3.35 In the case of a Mauritian business apprentice visiting Australia
solely for training purposes, it may therefore be necessary to distinguish
between remuneration for service and a payment for the apprentice’s
maintenance or training. The quantum of the payment will be relevant in
such cases.

3.36 A payment for maintenance or training would not be expected to
exceed the level of expenses likely to be incurred to ensure the
apprentice’ s maintenance and training (that is, a subsistence payment). If
the remuneration is similar to the amounts paid to persons who provide
similar services who are not business apprentices (that is, salary
equivalent), thiswould generally indicate that the payments constitute
income from employment that would fall for consideration under
domestic taxation law. Likewise, if that business apprentice undertakes
any other employment in Australia, the income earned from that
employment may be subject to tax in Australia.

3.37 In these situations, the payments received from abroad for the
student or apprentice’ s maintenance, education or training will not,
however, be taken into account in determining the tax payable on the
employment income that is subject to tax in Australia. No Australian tax
would be payable on the employment income if the student or apprentice
qualifies as aresident of Australiaduring the visit and the taxable income
of the student or apprentice does not exceed the tax-free threshold
applicable to Australian residents for tax purposes.
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Article 8 — Mutual Agreement Procedure in Respect of Transfer Pricing
Adjustments

3.38 Article 8 provides for consultation between the competent
authorities of the two countries for the purpose of endeavouring to resolve
disputes concerning transfer pricing adjustments purportedly made not in
accordance with the arm’ s length principle. [Article 8, paragraph 2]

3.39 Theterm ‘arm’slength principle’ refers to the requirement that
businesses price their related party international dealings according to
what truly independent parties acting independently would reasonably be
expected to have done in the same situation. The Commissioner of
Taxation would apply the arm’ s length principle when reviewing business
transactionsin the context of Division 13 of Part 111 of the ITAA 1936 and
Subdivision 815A of the ITAA 1997.

3.40 A person wishing to use this mutual agreement procedure must
present their case to the competent authority of their country of residence
within three years of the first notification of the transfer pricing
adjustment. This procedure operates independently of, and in addition to,
domestic legal remedies available to taxpayers. [Article 8, paragraph 1]

Article 9 — Exchange of Information

341 Article 9 authorises and limits the exchange of information by
the competent authorities to information that is foreseeably relevant to the
administration of the Mauritius agreement.

342 The exchange of information is subject to the provisions of the
Agreement on the Exchange of Information with Respect to Taxes between
Australia and Mauritius, which was signed by the two countries on

8 December 2010. That agreement provides for exchange of information
that is foreseeably relevant to the administration of the taxation laws of
the two countries. It also contains safeguards to protect taxpayers’ rights.
For example:

e confidentiality rulesto ensure that information exchanged is
only disclosed to authorised recipients; and

¢ limitations to ensure that the competent authorities do not
exceed domestic laws and administrative procedures in the
course of obtaining and supplying information.
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Article 10 — Entry into Force

Date of entry into force

3.43 The Mauritius agreement will enter into force on the date of the
last exchange of diplomatic notes notifying that the domestic procedures
to giveit the force of law have been completed. In Australia, enactment
of the legidation giving the Mauritius agreement the force of law aong
with tabling the Mauritius agreement in Parliament are prerequisites to the
exchange of diplomatic notes. Entry into force isalso conditional upon
the related Agreement on the Exchange of Information with Respect to
Taxes between the two countries being in force at that time. That
Agreement entered into force on 25 November 2011.

Date of application in Australia

3.44 Following entry into force, the Mauritius agreement will take
effect in Australiain respect of any income year beginning on or after

1 July in the calendar year next following the date on which it entersinto
force. [Article 10, paragraph (a)]

Date of application in Mauritius

3.45 Following entry into force, the Mauritius agreement will take
effect in Mauritius in respect of any income year beginning on or after
1 January in the calendar year next following the date on which it enters
into force. [Article 10, paragraph (b)]

Article 11 — Termination

3.46 The Mauritius agreement is to continue in effect indefinitely, but
either country may, after the expiration of 3 years from the date of its
entry into force, give the other country written notice of termination of the
agreement through the appropriate channel. [Article 11, paragraph 1]

Cessation in Australia

3.47 In the event of either country terminating the Mauritius
agreement, it would cease to be effective in Australiain the year of
income beginning on or after 1 July in the calendar year next following
that in which the notice of termination is given. [Article 11,

subparagraph 2(a)]
Cessation for Mauritius

3.48 The Mauritius agreement would correspondingly cease to be
effective in Mauritius for any year of income beginning on or after 1
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January in the calendar year next following that in which the notice of
termination is given. [Article 11, paragraph 2(b)]

Cessation in other circumstances

3.49 The Mauritius agreement will also terminate and cease to be
effectiveif the Agreement for the Exchange of Information with Respect
to Taxes between Australia and Mauritiusis terminated. In that event, the
Mauritius agreement would terminate on the first day of the month
following the expiration of six months after receipt of notification of
termination of the Agreement for the Exchange of Information with
Respect to Taxes. [Article 11, paragraph 3]
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Statement of Compatibility with Human
Rights

Prepared in accordance with Part 3 of the Human Rights
(Parliamentary Scrutiny) Act 2011

International Tax Agreement Amendment Bill 2012

Overview

4.1 This Bill is compatible with the human rights and freedoms
recognised or declared in the international instruments listed in section 3
of the Human Rights (Parliamentary Scrutiny) Act 2011.

4.2 This Bill amends the International Tax Agreements Act 1953
(Agreements Act 1953) to give the force of law in Australiato the
following treaties:

the Protocol Amending the Agreement between the
Government of Australia and the Government of the Republic
of India for the Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with Respect to Taxes on
Income (Indian Protocol), which was signed in New Delhi on
16 December 2011;

the Agreement between the Government of Australia and the
Government of the Republic of the Marshall Islands for the
Allocation of Taxing Rights with Respect to Certain Income
of Individuals and to Establish a Mutual Agreement
Procedure in Respect of Transfer Pricing Adjustments
(Marshall Islands agreement), which was signed in Magjuro
on 12 May 2010; and

the Agreement between the Government of Australia and the
Government of the Republic of Mauritius for the Allocation
of Taxing Rights with Respect to Certain Income of
Individuals and to Establish a Mutual Agreement Procedure
in Respect of Transfer Pricing Adjustments (the Mauritius
agreement), which was signed in Port Louis on 8 December
2010.
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Human rights implications

43 This Bill does not engage any of the applicable rights or
freedoms.

Conclusion

4.4 This Bill is compatible with human rights as it does not raise any
human rights issues.

Assistant Treasurer, the Hon David Bradbury

76




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /ENA ()
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


